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Summary of Recommendations
1

That the Productivity Commission note and endorse the advances made in the
SANFRAG process and the new service contracts.

2

That the Productivity Commission note the distinction between grants and
procurement and that a procurement framework may not always be the most
appropriate approach to NFP funding.

3.

That the Productivity Commission confirm the applicability or otherwise of the Late
Payment of Government Debts Act to NFPs, and if it is the case that NFPs are
excluded from the automatic payment of interest for late payment this be rectified
so that interest is payable to all NFPs regardless of their incorporation status or
invoicing system.

4.

That the Productivity Commission endorse an outcomes focus in procurement and
make recommendations around training of procurement staff to ensure that micromanagement and invasive requirements are kept out of NFP funding.

5.

That the Productivity Commission recommend that NFPs should not be required to
repay unexpended funds, except where there is a failure to deliver contracted
services and money is not being spent on contracted services, and that the standard
NFP contracts be altered accordingly.
Or, in the alternative, if that is not agreed:
That the Productivity Commission recommend that accounting for and potential
repayment of unexpended funds only be done at the completion of a contract term
(ie. not annually), and that the standard NFP contracts be altered accordingly.

6.

That the Productivity Commission examine the questions asked in a sample of
human services procurements and cross-reference these to the quality
assurance/service excellence standards with a view to reducing any duplication.

7.

That the Productivity Commission recommend that, as per SACO““’ -point plan,
SPB procurement policies should include (best practice, if not mandatory)
timeframes around each stage of procurement ensuring that NFPs have time to
consider tenders, build community support and alliances where needed, and for due
diligence consideration of contracts.

8.

That the Productivity Commission recommend that procurement thresholds be
reviewed in collaboration with representatives of funding recipients, and that
thresholds be based on annual expenditure rather than contract totals.

9.

That the Productivity Commission note the importance of co-design at the earliest
stages and recommend that when dealing with significant human services
procurements and/or complex long term social issues, government and the NFP
sector develop collaborative service investment planning to identify community
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need and how to best tackle the issues (prior to dealing with acquisition questions of
how to procure services).
10.

That the SA Productivity Commission recommend that a co-designed process be
entered into around the scope, role and structure of an NFP advocate.
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Introduction
As the peak body for the not-for-profit (NFP) health and community services sector in our
state, the South Australian Council of Social Service (SACOSS) welcomes the Productivity
Commission Inquiry into government procurement. Our sector is a major provider of
services to vulnerable and disadvantaged people, both self-funded and funded by
government through both grants and procurement. Accordingly, the rules and processes
that govern procurement have a major impact on our sector – both enabling our sector to
work at a scale we would not achieve on our own, but also taking up the resources of the
sector in funding applications, reporting and compliance.
Befo e di e tl add essi g the uestio s a d atte s i the P odu ti it Co
issio ’s
Issues Paper, two introductory issues need to be canvassed because they provide crucial
background both to this submission and to any recommendations to improve procurement
in relation to the NFP sector. The first is the recent history of reform which, we believe, has
or will address a range of problems with procurement in our sector. The second is the issue
of where and whether procurement is the appropriate process for funding the things our
sector does, and where and whether grants or other funding mechanisms may be more
appropriate.

SANFRAG and the NFP Reform Agenda
In 2013 SACOSS conducted broad consultation with our sector about their experience of
state government funding and developed a 20-point plan for Better Contracting and Red
Tape Reduction. SACOSS took the issues from the 20-point plan and worked with
government and other peak bodies in the reform process that became known as the South
Australian Not-for-Profit Funding Rules and Guidelines (SANFRAG).
While the original intention of the SANFRAG was a comprehensive overhaul of all NFP
funding, the process has taken a long time and changed directions a number of times.
However, there have been some concrete outcomes which have been welcomed by the
sector:
 The development of principles for funding of not-for-profits (PC 044)
 Additions to State Procurement Board Guidelines of particular processes and
considerations when dealing with not-for-profit (NFP) funding
 The indexation policy applying the standard state government indexation rate in full
to all multi-year NFP funding contracts
 The development of a standard contract template with fixed terms and conditions
a d a li ited spe ial o ditio s lause a k to p o ide sta da disatio of
contracts across all departments and funding streams. (At the time of writing, these
contracts were awaiting final approval so e a ’t p o ide a copy to the Productivity
Commission, but they should soon be available from the Department of Treasury
and Finance and will eventually replace the current suite of Service Agreement
contracts and Master Agreements).
Broadly speaking, SACOSS believes that the first and second points above are fine as far as
they go, but have often made little difference to procurement practices. The application of
standardised indexation has been a really important reform in ensuring that the value of
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service funding is not eroded over time. However, as will be discussed later in this
submission, there are examples of departments still not passing on this indexation and so
for all three of these there are questions over implementation and government compliance.
The standardised contracts will, when implemented, be a significant improvement and red
tape reduction for the NFP sector. The templates will be easier to use than many existing
contracts and will remove the current two-step process in many contracting arrangements
where basic terms and conditions are in a Master Agreement while specific services are
funded through separate service agreements. The standardisation in the new contracts will
reduce the need to have legal checks and arguments over basic terms in each contract and
will remove the current problem of having different requirements in different contracts on
the same issue (e.g. different departments using different child safety screening clauses).
The new contract terms themselves also provide for much simpler and less one-sided
funding conditions:
 many of the intrusive clauses from the existing Master Agreement have been
removed (for instance, around rights of entry and investigation [clauses 14.5.3 and
39 of the Master Agreement],
 the shopping list of insurance requirements [clause 17 of the Master Agreement])
has been removed so NFP Boards can make their own decisions about their
organisation,
 clauses with unclear meanings or open-ended requirements have generally been
clarified or reviewed (e.g. the previous failure to stipulate index rates, and
requirements to abide by government policies which could be unilaterally changed
[e.g. clauses 6.1.3 and 15.7 of the Master Agreement] – meant that NFPs could not
know what they were contracting to deliver or for how much).
SACOSS hopes that many procurement problems that relate to contracts, including some of
those identified in the Issues Paper (e.g. the second, fourth, fifth and sixth dot points under
the Cost of the Tender Process on page 9) will be addressed by the adoption of the standard
whole-of-government contracts. For this reason SACOSS is keen to see those contracts
implemented as soon as possible, and we take procurement with these contracts as the
starting point of this submission.
In using this starting point we assu e the P odu ti it Co
issio ’s i ui
ill ot
undermine any of the progress made through the SANFRAG process, but it is also the case
that those contract terms are not perfect. There remain some issues of contention,
particularly in relation to unexpended funds, late payments, thresholds and with specific
clauses (e.g. the Suitable Persons clauses). There are also a range of issues, particularly
around timing and the onerous requirements for provision of information in tender
processes, which are outside the terms of the contracts and could be improved in the
procurement process.
Recommendation 1:
That the Productivity Commission note and endorse the advances made in the
SANFRAG process and the new service contracts.
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Grants vs Procurements
One of the key issues that arose through the course of the SANFRAG has been the
distinction between grants and procurements. The distinction is crucial – not least because
of the different legislative environment with only procurements coming under the State
Procurement Act. While the SANFRAG templates and processes have tried to more closely
align the requirements of both grants and procurements so there is less difference for both
sector organisations and government administrators, there is a distinction in the logic of the
two. I “ACO““’ ie , grants recognise the good work that our sector organisations do and
provide funding for NFP organisations to exist (core funding) and/or do more of that work,
while procurement is funding to provide services on behalf of government.
Broadly speaking over the last 20 years our sector has seen a move from grant funding to
p o u e e t. This has efle ted o esulted i a g eate se se of go e
e t o e ship
and control of service provision and often a failure to recognise the role, independence and
expertise of the sector. This has been compounded by somewhat vague definitions in the
State Procurement Act which have potentially pulled into the procurement area some
funding which would normally be regarded as a grant.
SACOSS understands that the Department of Treasury and Finance has provided advice to
go e
e t a out a e d e ts to the defi itio s i the T easu e ’s I st u tio a d the
State Procurement Act to help clarify funding arrangements and that the result may be a
(re)broadening of the applicability of grants. While there will inevitably be grey areas in any
definition, SACOSS welcomes these moves and wants to see this finalised to ensure the
ongoing possibilities of grant funding.
We understand from the Issues Paper that this inquiry is dealing only with procurement (not
grant-funding), but it is important to say at the outset (and in reference to the 3rd term of
reference about the appropriateness of procurement arrangements) that SACOSS considers
that much funding of our sector would be better done through a grants logic and framework
(including the provision of core funding) and we would like to see a return to more grantsbased funding. However, even where procurement is the best approach, as set out below,
we believe that there can be improvements made to processes to reduce red-tape and
compliance costs for our sector.
Recommendation 2:
That the Productivity Commission note the distinction between grants and
procurement and that a procurement framework may not always be the most
appropriate approach to NFP funding.

2. Business Views and Issues
In relation to the feedback sought in section 2 of the Issues Paper, SACOSS shares many of
the concerns raised and will make particular comment in relation to Question 2.1 on the
cost of the tender process and the issue of delayed payment. In response to Question 2.2
we will also raise two additional issues not discussed in the Issues Paper: the invasiveness of
contract conditions, and the reclaiming of unexpended funding (an issue which is specific to
funding NFPs).
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Feedback Request 2.1
Cost of the Tender Process - Proportionality
Tender processes can take enormous time and resources for not-for-profit organisations,
often out of proportion to the amount of money involved. Clearly given that payment is
being made in advance of service provision and services are being provided to vulnerable
people, there needs to be some level of scrutiny and government risk management, but it
should be proportional to the risks and the sums involved. Sadly, it is often not proportional
and leads to considerable administrative burden on NFPs.
In 2014 in response to a cancelled tender process for the Family and Community
Development Program funding from the [then] Department of Communities and Social
Inclusion (DCSI), SACOSS asked a number of sector organisations involved for estimates of
staff time and costs put into the F&CD process. The estimates ranged from about $3,000 to
$15,000, with one agency with multiple tenders across several regions calculating their costs
to be over $30,000. We understand that 79 organisations submitted tenders in that process,
so based on a conservative estimate of an average cost per organisation of $5,000, we
estimate that the total cost to the sector in tendering for the F&CD program to be nearly
$400,000. The overall amount of funding for the program at tender was just over $8m, and
mostly in small, regionalised programs. (The cost of the tender actually ended up greater
than these estimates in that later that year the Minister reinstated the tender outcomes and
the successful NFPs had to recalculate their costs for an expression of interest if they still
wanted the funding).
Further examples of disproportionality are outlined in the section below on thresholds.
Proportionality is one of the key principles on the funding principles in PC044, but our sector
has seen little change since this policy was mandated.
Delayed Payment
Unlike the business sector where payment is made after the provision of goods and services,
most procurement from NFPs is done via funding in advance (hence the need for special
NFP cont a ts athe tha usi g the go e
e t’s Standard Goods and Services Contract).
However, late payment remains an issue for NFPs who are forced to find money from
elsewhere to fund services until payment is made. For many NFPs whose major funding
sources do not allow for accumulation of funds, this has long been identified as a problem. It
was referred to in our 20-point plan in 2014 and in our 2016-17 State Budget Submission
which noted that:
this year SACOSS had one member organisation only days from insolvency because
of delays to their contract payment, while in the recent past disability service
providers waited more than six months to receive funding for services they were
providing.
The issue has not gone away. Our 2018 State Election Platform (published in January this
year) noted that in the last two months SACOSS had been notified of 3 organisations who
were owed in each case over $100,000 in payments from different government
departments – again creating significant financial difficulties for those organisations.
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Part of the problem is that there is currently no incentive for government departments to
pay on time. The government recognised the problems late payments caused for those with
limited reserves when it passed the Late Payment of Government Debts (Interest) Act 2013.
This provided for penalty interest to be paid for late payment, thus creating an incentive for
timely payment and a relief to service providers who may have needed to borrow money to
address their cash flow problems. That Act was limited in that it only applied to small
businesses, including NFPs. SACOSS is not aware of any NFP actually applying for the
interest, and in many cases the arrangement whereby the department issues its own
invoices (under the Recipient Created Tax Invoice agreement) means that the trigger would
not be available as the penalty provision was triggered by the date of issue of the invoice.
SACOSS’ 2018 Election Platform sought to have the provision of penalty interest for late
payments extended to all NFPs. However, instead we understand that the Act was amended
this year to extend to all businesses, but the changes in legislation appear to exclude most
NFPs. The Act now only provides for interest for late payments to entities registered under
the Commonwealth Corporations Act – which is problematic given that many NFPs are
incorporated under the state Associations Incorporation Act. Under the old Act NFPs were
included if they were small, but those NFPs appear to have lost the right to interest on late
payments while large NFPs (who are not federally incorporated) miss out on the rights
afforded to similar size for-profit businesses. SACOSS is still trying to confirm with Treasury
whether our understanding is correct, but if we are correct, this is clearly unacceptable.
Recommendation 3:
That the Productivity Commission confirm the applicability or otherwise of the Late
Payment of Government Debts Act to NFPs, and if it is the case that NFPs are
excluded from the automatic payment of interest for late payment this be rectified so
that interest is payable to all NFPs regardless of their incorporation status or
invoicing system.

Feedback Request 2.2
Invasiveness of Contract Terms
One issue not covered in the business concerns listed in Issues Paper is the invasiveness of
some contract terms. This is different from simply onerous reporting, and is an extension of
overly-onerous and micro-managed contract selection criteria and contractual
requirements. These can dictate not just what services are to be provided, but how and by
whom. For instance, contract requirements may stipulate not just that persons performing
the service be suitably qualified, but the level of staff, the amount/percent of contract
allowed for administration costs, and the sorts of policies required by the organisation
(beyond quality accreditation). While many of these contract requirements have thankfully
been removed from the new standard contracts, there remain some examples including
child screening requirements which go beyond legislation, and Health SA and Office of
Recreation and Sports contracts requiring smoke-free zones (which may be problematic in
dealing with some human services users, but the clauses have been included in the optional
clause bank for the new contracts).
Further, in the new contracts there remains the general possibility of government
departments interfering with how NFPs do their work by the requirements under the clause
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. d hi h e ui es se i es e deli e ed i accordance with any policies and government
di e tio s . As a esult of egotiatio , this lause has ee li ited to e ui e the poli ies to
be notified in writing, and (we believe) only be notified at the time of the Agreement. This is
a considerable improvement on the similar requirement in the current Master Agreement
[ lause 6. . ] he e the Mi iste a gi e su h poli ies o di e tio s f o ti e to ti e
(which is open ended and means NFPs may not know what they are contracting to do), but
it still legitimises and retains the possibility of government interference in NFP operations.
Beyond the contracts themselves, SACOSS is concerned that these invasive clauses and
requirements may re-surface in service schedules as part of the description of services or in
other ways through a procurement and funding process, including through contract
meetings. Concerns have already been reported to SACOSS of Department of Child
Protection contract management meetings which go beyond performance against KPIs and
drill down into FTE levels and individual budget line items in multi-million dollar contracts
(rather than the key questions of whether the services are being delivered in budget).
Another example of invasive micro-management is from February this year when clauses
relating to ICAC reporting were being imposed on sector organisations in relation to a
number of services, including domestic violence anti-poverty programs, extreme weather
response brokerage services and some homelessness services. The clauses were being
inserted by DCSI into Performance Improvement Plans which appear to be part of contract
reporting requirements. This is a problematic way of imposing extra conditions on NFPs
beyond those in the agreed terms and conditions (of the current Master Agreement – or
soon to be SANFRAG contracts), and in this case the requirements themselves are
particularly problematic.
In a table of proposed actions in the Plans, under the heading Actions to be taken the
following appeared:
Add ICAC e ui e e ts to “taff I du tio Pa kage
Next to it under the heading Strategies and Notes”
The “e i e has i di ated ICAC O ligatio s ill e i o po ated i to the Co plai ts
Policy. Staff of the p og a a e o side ed Pu li Offi e s u de the ICAC
legislation. Information on what this means to staff needs to be included in staff
induction manual.
It is recommended that this be included in the same section as mandated
notifications.
The action will be achieved when the contract manager has sighted a copy of the
i lusio of ICAC o ligatio s i ele a t poli ies.
Various NFPs complained about this at the time and SACOSS believes that it is a gross overreach and an imposition on the independence of the service provider. If the Department
believes that NFPs may not understand their ICAC obligations this could dealt with in some
other (non-instrusive) way – eg. a tick box in a tender document or a warranty in the
contract, rather than a detailed dictation of staff management and induction. SACOSS is not
sure of the final resolution of this in relation to each contract, but the drive for micro-
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management evident here is inappropriate – and the requirement for the Contract Manager
to sight the copy of relevant documents is petty.
“ACO““’ ie is that the o t a t should a date that se i es e p o ided to a ele a t
standard (as per clause 6 of the new contract template) and the contract management
should focus on whether the contract outcomes are achieved. Beyond that, as a general rule
the government should let the NFP work out how best to provide those services.
Recommendation 4:
That the Productivity Commission endorse an outcomes focus in procurement and
make recommendations around training of procurement staff to ensure that micromanagement and invasive requirements are kept out of NFP funding.
Unexpended Funds
Most procurement contracts with NFPs provide funding in advance with a requirement that
if that money is not used, or not used for that purpose, it needs to be repaid. The DCSI
Master Agreement (clauses 7.6 and 9.1) requires the accounting for and usually the
repayment of unexpended funds at the end of a contract, while other departments (and
some Service Agreements from DCSI – including the Service Agreement with SACOSS as a
peak body) require accounting and repayment on a yearly basis.
Despite the strong arguments of the sector, the new standard contract contains a
requirement for yearly accounting and potential repayment of unallocated funds:
10.1 Upon each anniversary of the Commencement Date during the Agreement or
othe date as a e spe ified i Atta h e t
Blo k Fu di g Re o iliatio
Date a d at the e d of the Ag ee e t, if the NFP has ot e pe ded all of the Blo k
Funding, it must notify the Government Party of the unexpended amount and may
submit a written request for retention or carryover of unexpended amounts
specifying:
(a) the amount to be retained or carried over; and
(b) the purpose for which the unexpended amount will be used.
10.2 The Go e
e t Pa t ust o side the NFP’s e uest a d otif the NFP in
writing whether it:
(a) agrees that the NFP may retain or carry over all or part of the unexpended
amount; or
(b) requires the NFP to repay all or part of that amount as notified by the
Government Party, to the Government Party within 30 days of receipt of the
notice from the Government Party.
While the wording offers more hope of flexibility than previous contracts, it remains
problematic for a number of reasons:
 the basic idea of recouping unexpended funds goes against the logic of the tender
process (that the government has agreed to pay $X for the provision of a service),

10





it treats NFPs and for-profits companies differently in that for-profit providers can
bid, agree a price and take whatever money is not allocated to services as profit,
while NFPs can not,
it creates considerable red-tape and compliance costs for NFPs, particularly when
done annually where it may capture funds not expended simply for timing or sound
contract management reasons, and
it is a barrier to innovation by providing a disincentive for innovation and efficiency
improvements as any money saved will be required to be handed back to
government, rather than invested in better services or organisational sustainability.

Further, while the new contract clause has some flexibility to apply to roll over funds, in
practice the government powers under the clause and the well-founded the belief that
some departments will simply demand repayment as a matter of policy means that there is
a perverse incentive for NFPs to ensure that all funding is spent in a given year. This could be
done through bringing forward expenditure, re-prioritising what may have been optional
expenditures, or possibly by re-allocating other expenditures to ensure that there is
a ou ti g to ze o . These optio s a e o iousl not efficient, value-for-money outcomes.
SACOSS believes that in an outcomes-based procurement process, the question of
unexpended funds should only arise where services are not being delivered and/or
outcomes not being achieved and where that money was not being spent on the services as
per the contract. Otherwise, if the government has agreed a price for the provision of
services and those services are being provided to the agreed standards, that should be the
end of the matter.
Recommendation 5:
That the Productivity Commission recommend that NFPs should not be required to
repay unexpended funds, except where there is a failure to deliver contracted
services and money is not being spent on contracted services, and that the standard
NFP contracts be altered accordingly.
Or, in the alternative, if that is not agreed:
That the Productivity Commission recommend that accounting for and potential
repayment of unexpended funds only be done at the completion of a contract term
(i.e. not annually), and that the standard NFP contracts be altered accordingly.

3. SA Government Procurement System
Feedback Request 3.1, 3.2
In relation to the matters in section 3 of the Issues Paper, SACOSS would like to raise two
issues in relation to the procurement process and restricted acquisition approaches, and
then one relating to timing matters within the SPB Simple Procurement Policy. We also raise
concerns with the thresholds, though in a broader sense than that canvassed in Feedback
question 3.3.
Pre-qualification and the failure to use quality accreditation
The Issues Paper notes the different approaches to acquisition planning, including prequalification as a basis for undertaking further open or selective procurement processes.
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SACOSS believes that this could be used as a red-tape reduction mechanism within the
contracting process, particularly when coupled with service quality accreditation (where it is
appropriate to the size and nature of the services). While forms of pre-qualification or
p efe ed p o ide status ha e ee used, a d hile ualit assu a e a editatio is
required for most human service contracts, these are often not taken into account in the
tender processes which still require proof of quality and capacity in every application. As
purpose-driven organisations, our sector exists to assist vulnerable and disadvantaged
people and has been doing so in many cases long before the government entered that
particular service field. More importantly though, the quality accreditation recognised by
government requires a range of policies and practices to be in place, and yet tender
processes often require separate evidence demonstrating these same standards. Similarly,
where NFPs are charities registered by the federal ACNC, they require certain governance
and reporting standards, yet tender documents ask for evidence of the same things. This is
an unnecessary duplication.
The aspiration which has been spoken about nationally as a ha it passpo t ould see
charities with accreditation reporting once and being able to use that (and the fact of their
registration) as sufficient proof of various governance and financial standards. However,
short of that, it would still be an improvement in state procurement if tender documents
utilised existing quality accreditations and ACNC registrations to be able to skip questions in
the tender process.
Recommendation 6:
That the Productivity Commission examine the questions asked in a sample of human
services procurements and cross-reference these to the quality assurance/service
excellence standards with a view to reducing any duplication.
Targeted procurement – Collective Impact in the SPB Policy
The Issues Paper on restricted approaches notes the possibility and a rationale for
negotiated approaches and notes when it tends to occur, but does not say when it is
fa ou ed as it does fo ope
a ket app oa hes. Mo eo e , it sits u de a o ati el
egati e headi g of Rest i ted App oa hes as opposed to Ope
a ket app oa hes –
when it could as easily have been referred to as direct or targeted approaches. In this
context, “ACO““ si pl a ts to d a the P odu ti it Co
issio ’s atte tio to the
importance and rationale for targeted approaches and limiting the number of suppliers
outli ed i the NFP G e Bo o page of the Simple Procurement Policy. These were
inserted arising from the SANFRAG discussions and reflect some of the nuances of delivery
of human services. The collective impact approaches recognise that most social problems
are multidimensional and need to be tackled in conjunction with other issues/responses –
rather than as a stand-alone service, while requirement to contract specific NFPs in
particular areas recognises the importance of social capital held by many NFPs and that if
that relationship to the community is severed as a result of changed funding, vulnerable
people may be adversely effected and/or simply drift away.
Accordingly, SACOSS endorses the SPB policy approach to allow for the use of (collective)
impact and enable targeted procurement in human services.
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SPB Procurement Policy and Contract Timing and Length
As noted at several points in the SACOSS 20-point plan, the timing of procurement
processes and most importantly the length of contracts are of critical importance to the NFP
sector and the services we provide. The State Procurement Board has taken up two of the
timing issues identified by SACOSS and others and its Simple Procurement Policy provides
that:
public authorities must establish contractual agreements of three years plus three
years plus three years (3+3+3) for all NFP procurements longer than two years where
appropriate (p.7)
and that
Whe e the e is fu di g e tai t , a i i u of si o ths’ oti e ust be provided
to not-for-profit organisations regarding whether long term contracts are to be
renewed (p.10).
SACOSS welcomes these initiatives, although the wording is more qualified than the short
quotes above and could be improved because SACOSS still receives complaints about short
timeframes and notice periods. There have been several instances of failing to offer 3 year
or 3+3+3 year funding as recommended by the policies. For instance, this year Grandparents
for Grandchildren had to fight to get more than one-year funding from Department of
Human Services (DHS), and now have a 1+2 year contract – which at best seems to be the
Department using the contract term as a quality management tool rather than using the
contract management and reporting processes to address any concerns.
Similarly, in funding of Specialist Homelessness Services, DHS is currently only offering 1
year contracts. In SANFRAG negotiations around the 3+3+3 framework (which is now in the
SPB Policy) SACOSS used homelessness services as a definitive example of where long term
contracts should apply: you are not going to solve homelessness in 1 year or 3 years, so
there will be an ongoing need for services – and those services need to have the stability of
long-term funding. However, even in this definitive example, the policies are not being
followed and short term contracts are being offered. The reasons for such short-term
contracts is usually the possibility of review, a need for flexibility, or potential budget
changes – but these are always present and can be accommodated in the longer contract
frameworks through contract management, variation or ultimately even termination. They
are not reasons for not offering long term contracts, and if allowed would undermine the
broad policy goal of longer contracts.
Part of the issue here is that the SPB policy wording retains flexibility for government
agencies, but rather than using that flexibility to implement the PC044 principles, the
departments may take this was wiggle room to operate as if their procurement processes
were special and the policies did not apply. In these instances the policies could be
improved by tighter wording to ensure the principles are complied with, although the
current wording might suffice if there was an independent NFP advocate/process to hold
agencies to account (proposal discussed below).
There are also other areas where timing is not mandated. SACOSS still gets complaints
about:
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short turn-around times for tender applications (especially where co-operation with
other NFPs or government agencies is required),
long times to hear results of tender processes, and
short periods for contract negotiation which do not allow NFPs with volunteer
boards that meet once a month time for due diligence and a proper consideration of
contracts.

“ACO““’ o example of timing problems was the signing of its peak body funding contract
in 2015. The previous contract expired on 30 June 2015, but despite long discussions over
the previous year we were not presented with a draft of the new contract to consider and
sign until 2 July. After considering some serious contract issues arising from the text
(including clauses which the Department could not explain the meaning of, but which we
were told could not be changed), SACOSS signed the contract and returned it to the
Department on 9 October. The contract was not signed by the Minister until 3 November,
and received by SACOSS on 10 November 2015 – although the funding still had not been
paid at that time. As a result for at least 5 months of the first year of the contract SACOSS
had to pay staff and continue services using its own resources.
This is issue has not gone away and is not limited to one department. For instance, SA
Health currently has funding contracts arrangements due to expire on 31 December (for
example with HepatitisSA) and although notice of renewal had been given, by early
December SA Health have not been supplied a draft contract to Hepatitits SA for
consideration. A letter was supplied in mid-December proposing to vary the contract with a
5.5 year extension, but with a reduction of funding and no clarity on a key issue of funding
for wages pursuant to the Fair Work Australia Equal Remuneration Order. This is particularly
problematic as it means that the value of the contract is unclear and makes it difficult for
Hepatitis SA to exercise due consideration of the contract, and makes forward planning
impossible.
Recommendation 7:
That the Productivity Commission recommend that, as per SACOSS’ 20-point plan,
SPB procurement policies should include (best practice, if not mandatory) timeframes
around each stage of procurement ensuring that NFPs have time to consider tenders,
build community support and alliances where needed, and for due diligence
consideration of contracts.

Feedback Request 3.3
Thresholds on multi-year contracts
Question 3.3 in the Issues Paper asks whether the thresholds for small, medium and large
tenders are reasonable. This is largely after the discussion of the Industry Participation
Policy and the Economic Contribution Test. However, the issue of thresholds is broader as it:
 relates to the type of contracts offered and the rules governing them (e.g. base level
procurements under $33,000, simple procurements $33,000 and $550,000, or more
complex procedures above that), and
 it is crucial to the proportionality of risk and reporting.
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However, there are two compounding issues that make the thresholds inappropriate.
Firstly, the thresholds that apply to the size of the funding allocation in a particular
procurement program may be very different from the size of the contracts offered to NFPs.
And secondly, when the thresholds are taken over the life of a multi-year contract rather
than the annual value, the thresholds quickly lose appropriateness and the requirements
become disproportionate and oppressive.
An example of the first problem can be seen in the DCSI tender for the provision of
Emergency Relief funding. The department opened a tender for NFPs to provide emergency
relief funding to people requiring immediate crisis funding, and divided the funding into
government regional areas. The funding was for a three-year period, but the yearly
allocation in some areas was around $20,000. However, as the overall procurement
program was of significant value in totality, there was a full and detailed tender process. In
practice, given that only around 10% of the contract funding was allowable as
administration expense (the remainder being the Emergency Relief distribution) for some
NFPs the application process probably cost more than the whole administration allocation
for the first year (leaving little ability to actually administer the funding efficiently).
The problem of thresholds for multi-year funding is also e ide t i “ACO““’ o peak od
funding from DHS. The contract is for $423,000 in the first year (ex-GST) with indexation and
ERO supplement payable for the following two years of the 3 year contract. This funding
nominally allows SACOSS to employ about 3 staff. At $423,000 it should fit as a simple
procurement, but the procurement thresholds take the 3 year value making it a contract for
around $1.3m. And there has been some suggestion from government with a 3+3+3 policy
applying, the whole total should be considered – which would mean the value of the
contract is probably around $5m. This would put SACOSS above the threshold requiring a
Standard Industry Participation Plan – for funding that allows for the employment of 3 staff.
Again, the issue is proportionality and risk. In this case, the funding is for 3 staff for an
organisation that has been around for 70 years and has a unique position as a peak body
accountable to the sector. But the issue is not unique to SACOSS and could apply to very
small organisations and contracts. For instance, a contract for $15,000 a year should be able
to be dealt with using the simplest procurement as it is under the $33,000 threshold, but if
it is a 3 year contract it goes over that threshold into the much more complex procurement
regime.
Most importantly though, the notion of risk associated with multi-year funding is flawed if it
sees the entire multi-year funding as being at risk of being misused or lost at any one point.
The contract will be reported on each year and the government can monitor performance
through appropriate contract management and negotiate changes or even cancel the
funding if there are serious problems identified. In reality, the risk is only ever one year (or
technically less given the funding in advance is usually done quarterly and the government
can cancel the contract with limited notice).
The twin and compounding issues of basing thresholds on total value of procurement
programs (rather than the size of the contracts) and on the multi-year funding totals is a big
driver of lack of proportionality in procurement.
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Recommendation 8:
That the Productivity Commission recommend that procurement thresholds be
reviewed in collaboration with representatives of funding recipients, and that
thresholds be based on annual expenditure rather than contract totals.

Change Management and Enforcement
As noted above, SACOSS is looking forward to the implementation of the standardised
contracts and building on the SANFRAG principles, and we hope for further improvements in
procurement arising from this Productivity Commission Inquiry. However, our experience to
date with the SANFRAG reforms suggests that there will need to be a strong change
management process to fully realise the benefits of all these changes. Our experience is that
even when policies are mandated and contracts clearly agreed, there can be resistance to
change in government agencies and an inability of NFPs to assert their rights in the
procurement process.
We noted above that our sector had seen little change since the PC044 principles were
enacted in that short-term contracts are still being offered despite those principles and the
policies of the SPB.
Similarly, we are not aware of changed recruitment procurement practices to involve NFPs
in planning and selection processes, despite the community development principles of
PC044 and the recommendation in the SPB Simple Procurement Policy (p.6). This SPB
stakeholder engagement approach envisages co-design with NFP and government
authorities working together at the very first stage of procurement to identify community
needs and desired outcomes – a process which is prior to the technical acquisition planning.
SACOSS has not been party to or aware of examples of where this has been done (with the
possible exception of the aspirations of some collective impact projects, but these projects
have largely struggled for resources and funding). In this context, SACOSS believes that large
scale human services procurement, and procurement around particularly complex social
issues, should begin with a jointly developed service investment plan to identify community
needs and priorities and agree the best approaches to dealing with those issues. This would
be a significant change which would require not just policy but also culture change in both
government and our sector.
Recommendation 9:
That the Productivity Commission note the importance of co-design at the earliest
stages and recommend that when dealing with significant human services
procurements and/or complex long term social issues, government and the NFP
sector develop collaborative service investment planning to identify community need
and how to best tackle the issues (prior to dealing with acquisition questions of how
to procure services).
Beyond issues of inaction in relation to SANFRAG principles and processes, there have been
cases of active resistance to change. This has been most evident in the response to the
Indexation Policy which should have seen all multi-year NFP funding indexed according to
the standard government rate. Previous practice was that each Department/agency would
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set its own rate – including in one instance, SA Health setting the NFP indexation rate at 0%
(which in this case meant that NFPs had signed contracts with indexation [unspecified] only
to find that in effect there was no indexation). The standard rate and policy was designed to
stop these practices and to provide certainty for NFPs so they would know the value of the
contract at the time of signing. However, in response to the standardisation policy, SACOSS
understands that for some period at least, the Office for Recreation and Sport and some
parts of Arts SA did not believe the policy applied to them, while at least a part of the
Environment Department simply stopped issuing multi-year contracts (a practice in which
avoids the indexation requirement but probably breaches the PC044 and the SPB policy).
Our understanding is that Arts contracts are now being indexed, but Recreation and Sport
contracts are not – a clear breach of cabinet policy.
While SACOSS has heard many of these concerns, it is hard for NFPs to challenge or hold the
government party to account for these misbehaviours, let alone to negotiate to avoid
onerous, inefficient or ineffective procurement processes or contract terms where there is
not an overarching policy. This goes back to the power imbalance with the government
agencies that fund NFPs. While some NFPS raise significant sums of money direct from the
community (which itself requires considerable resources) many NFPs face a virtual
monopsony in terms of funding sources. This creates a massive imbalance of power in the
procurement process. Where NFPs are reliant on government funding and are continually in
competitive tendering processes, they understandably feel the need to keep good relations
with their funders and do not want to complain or be seen as troublemakers. SACOSS
constantly hears complaints over funding issues from our member groups, but those
members do not want to be named for fear of being penalised in the next funding round.
This is one of the reasons SACOSS put so much time and effort into the negotiation of the
SANFRAG standard contract terms and conditions – because with no money on the table in
those negotiations, it was possible to more robustly discuss the issues of concern.
This leads to a clear recommendation that has not been addressed in the SANFRAG process,
the need for an enforcement regime independent of the contracting parties. While there is
a complaints process within the State Procurement Board, this still requires an NFP to make
and pursue a complaint – i.e. to make trouble for its funding body. This has led to calls for a
NFP advocate who could proactively assist in change processes and be empowered on
behalf of NFPs to ensure that our sector is not disempowered in procurement processes.
At the broadest level this may include dispute resolution, auditing departmental practices
and identifying poor or non-compliant practices, as well as an overarching educational role.
In the SACOSS 20-point plan we called this a Community Sector Commissioner paralleling
the Small Business Commissioner, but we are not wedded to the name. Indeed, our sector
has not got a final view on the scope, role and structure of such an advocacy function for
the NFP sector in relation to contracting and procurement, but we note that the
government has, in the context of discussion of an NFP and Volunteering Advocate, agreed
to work with the volunteering sector on how best to manage key issues. (See letter to
Volunteering SA&NT).
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Whatever the model, the establishment of a promotion and enforcement mechanism for
procurement reform has clearly been identified by the sector as a vital next step after
securing the standardised contracts.
Recommendation 10:
That the SA Productivity Commission recommend that a co-designed process be
entered into around the scope, role and structure of an advocacy function for the NFP
sector in relation to contracting and procurement.

Conclusion
SACOSS thanks the Productivity Commission for its attention to our submission and by way
of conclusion we simply re-iterate the key themes of our submission:
 the importance of government funding to the NFP sector, but also the question as to
whether this is best done through procurement or grant funding
 the importance of the procurement and contract reforms negotiated with our sector
under the SANFRAG banner and the need to see the standardised contracts
implemented as soon as possible
 the need for further changes in procurement processes particularly in relation to:
o proportionality of tendering and reporting
o delayed payments, and
o unexpended funds
 the need for a change management and enforcement strategy to ensure that
changes agreed are implemented fully and appropriately.
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Appendix 1: Human Services Master Agreement
The following is a template version of the Master Agreement currently in place between the
Minister and a range of NFPs working in human services (as referred to in this submission).
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