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EXECUTIVE SUMMARY

Consumer protection frameworks in the National
Energy Market have been evolving over recent years.
Identification of unresolved debt issues and high rates
of disconnections are two of the key issues shaping the
regulatory approach to these frameworks. While the
consumer impacts are well documented, there has been
less focus on how the underlying strategic policy settings
are impacted by different regulatory approaches to
these issues.

Through the process of intense conversation with
retailers, SACOSS has also developed a number of
fundamental principles that underpin our view on what
is an effective and sustainable program for managing
vulnerable energy customers. These principles include:

SACOSS believes that discussion of these strategic
policy issues is timely with the development of the
Australian Energy Regulator’s (AER) Sustainable
Payments Framework and the release of the Essential
Services Commission of Victoria (ESC) Hardship Review
Final Report. SACOSS notes that both the AER and the
ESC have identified similar issues – rising debt levels,
high disconnection rates, variability between retailers
and within retailers and low success rates in hardship
programs. While the identification of issues is similar, the
approach to resolving them is vastly different.

•E
 arly identification and constructive intervention on
a person to person basis is more effective than later
remediation;

Late in 2015, SACOSS began a project which focussed
on conversations with energy retailers to try to influence
their approaches to dealing with vulnerable customers.
We have been working with seven energy retailers –
AGL, Energy Australia, Red, Lumo, Simply, Origin and
Alinta. The idea is carrot rather than stick. It involves
intensive discussion of the barriers to better practice
transformation, and ongoing conversation to try to find
the most useful means of overcoming those barriers.
In the course of our discussions, we have found that all
seven retailers have programs to address the needs of
their vulnerable customers. Each retailer also had more
plans underway to expand their programs. However,
a number of factors have impacted on this expansion.
The progress of reform in Victoria and the potential that
it has to impact on these businesses is reportedly one
significant factor. The different customer base and cost
structures of the businesses is another. In general, we
have found that the tier 2 businesses are less likely to
have fully developed programs in place, and have more
work still to do in this area than the tier 1’s.
After several rounds of discussion, the need for cultural
transformation within some of these businesses has
emerged. If some of the tier 2 businesses are to further
expand the development of their programs for vulnerable
customers, they will need the right organisational culture
to support such changes to occur. SACOSS believes that
energy retail businesses have a special obligation to their
vulnerable customers as providers of an essential service.
SACOSS considers that this needs to be made explicit to
these businesses on entry to the market, and proposes
for consideration the entrenchment of the related
expectations in the licensing framework.

•D
 isconnection of a vulnerable energy customer is a
‘last resort’ and there must be clear processes around
if, when and how energy supply is disconnected and
reconnected;

•A
 vulnerable customer has the right to be treated with
respect and empathy throughout the process;
•T
 he vulnerable customer must be fully engaged in, and
have a reasonable sense of, personal control during
the process;
•T
 he process must be sufficiently flexible to accommodate
changes in the customer’s circumstances during the
process;
•S
 imilarly, the process must be adaptable to changes in
the energy market itself, such as smart meters, remote
connect/disconnect, local generation;
•C
 ollaborative partnerships between vulnerable
customers, retailers and other service providers
enhance the outcomes for all parties;
•R
 egular reporting and feedback to the industry, policy
makers, regulators, and consumer stakeholders provides
the foundation for continuous improvement; and
•T
 he benefits of the program, and any changes to the
program, must outweigh the costs and risks of change to
the vulnerable customers and to the community at large.

Rights - Role of empowerment
SACOSS further holds that the success of any program
to assist vulnerable customers in accessing an essential
energy service lies not only in reducing the level of
consumer debt and the number of disconnections
(although these outcomes are of course important)
but also in terms of the quality of the process and the
outcomes for consumers. By this SACOSS means that
the process undertaken by retailers and regulators must
recognise the complexity of the causes of vulnerability
and demonstrate empathy and respect for vulnerable
consumers.
The process must also seek to meaningfully engage
with vulnerable customers throughout the program.
Meaningful engagement means that a vulnerable
customer can understand the options available, is able to
fairly negotiate appropriate solutions with their energy
retailer and can, over time, become an active participant
in, and beneficiary of, the competitive retail market.
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In turn, this outcome requires flexibility and sensitivity
by the energy service providers in their communications
with the customer.
In contrast, regulatory processes that remove or lessen a
customer’s engagement in the process and their agency
in finding resolution to their energy payment difficulties
are not likely to be sustainable. There is a real risk that
in the absence of engagement and agency, a vulnerable
customer will become locked into a long term and
destructive cycle of mounting debt and ultimately, a
higher risk of disconnection.

Comments on reform processes
This report provides an assessment of the ESC’s
Victorian Hardship Review Final Report and the AER’s
Sustainable Payments Framework.
It is appropriate at the outset of any assessment of the
two proposals to express SACOSS’ support for the work
of both the AER and ESC in critically evaluating the
existing regulatory frameworks for vulnerable energy
customers.
SACOSS also shares the concern of both the AER and
the ESC that despite all the efforts to improve the
outcomes for consumers, very little has changed from
the perspective of a vulnerable customer.
Both the AER’s and the ESC’s retail performance reports
indicate that many customers are not completing the
repayment plans, and the most vulnerable customers are
generally not able to eliminate their historical debt. In
some cases, the level of debt is increasing.
This is an unacceptable burden on these vulnerable
customers, and on the community as a whole. Ultimately,
the cost of unpaid debt is passed on to all customers.
However, it appears that this has not necessarily
translated into increasing levels of disconnection.
A second area that is unacceptable to SACOSS is
the finding by the AER and by the ESC that there
are significant differences between retailers, in their
treatment of vulnerable customers. Individual retailers
also appear to change their approaches over time.
While the AER and the ESC state that there was no
evidence of systematic non-compliance by retailers with
the existing regulatory regime, it is clear that the current
regimes leave scope for retailers to comply with the
letter of the law while having very different outcomes for
their customers.

The paucity of customers receiving advice from their
retailers on how best to manage their usage is also
indicative of a gap in the management of vulnerable
customers.
In summary, SACOSS agrees that there is a need
to ‘rethink’ the current regulation of programs for
vulnerable customers experiencing payment difficulties
and we support the AER and the ESC in conducting
these reviews.
Customer representatives in general have been very
committed to the review process and SACOSS has
initiated a number of multi-disciplinary conferences on
the topic.
SACOSS therefore has some sympathy with the views
of the ESC Chairman, Dr Ron Ben-David as the ESC
commenced the process of reviewing regulatory
frameworks for customers experiencing payment
difficulties. At a conference in May 2015, he stated:
	…dealing with financial hardship is perhaps the most
vexing of problems we face as a regulator charged
with promoting the long term interests
of all consumers.1
This is a Gordian knot in manifold dimensions. A knot
of issues and consequences; rights and obligations;
choices and capacities; customers and retailers. This knot
sits in a rope with no free ends; no obvious starting point
from which we might begin to unravel its entangled
mesh of concerns.
However, having recognised the complexity of the
issue of financial hardship for customers of an essential
service, the ESC’s final response is to implement a highly
structured framework with mandated steps and
payment options.
The ESC’s framework relies heavily on system-based
solutions and less on early engagement with customers
and empowerment of these customers to better
manage their payment difficulties and their interaction
with the competitive retail market in general. SACOSS
questions whether system-based solutions are the most
appropriate method to manage the complex problems
identified by the ESC, or to resolve the ‘manifold
dimensions’ of the Gordian knot.
Perhaps an alternative is to turn to the insights of
Tolstoy, namely:
	Happy families are all alike; every unhappy
family is unhappy in its own way2

1.

 r Ron Ben David, “Supporting Energy Customers in Financial Hardship: Untying the Gordian Knot?” 11 May 2015, p. 23. Paper presented at the Credit
D
Collections & Hardship Program in Utilities conference.

2.

Tolstoy, L. (Original work published 1875-1877). Anna Karenina (R. P. L. Volokhonsky, Trans.). New York, NY, USA: Viking Penguin.
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SACOSS would argue that every vulnerable customer is
vulnerable in their own way. It follows that any process
to better manage these customers, particularly those
customers with long-term debt, must take account of the
specific circumstances facing that customer.
SACOSS does acknowledge that there are still many
uncertainties around the effective management
of vulnerable customers. This should not inhibit
an immediate focus on respectful communication,
engagement and empowerment while the search
for better and more comprehensive and sustainable
solutions continues.
SACOSS places a strong emphasis on implementing a
process that demonstrates respect and empathy for the
customer and their situation.
SACOSS also emphasises the importance of the
vulnerable customer having a sense of engagement and
control over the process, and empowerment to make
decisions on the management of their debt and future
energy use.
This is not to say that the vulnerable consumer is not
supported in this decision-making. The AER’s framework,
for instance, encourages the retailer to provide
information and advice to the customer in coming to this
decision.
Nor does empowerment and agency mean that the
customer is not required to pay back their energy
debt and manage ongoing payments. To the contrary,
empowerment provides the consumer with the personal
resources to better manage these situations and to have
confidence to participate in the competitive market in
the future.
SACOSS’ view on this is supported by both practical
experience and social theory as captured in the following
quotation:
	Marketing and policy responses must be against
discrimination, against promoting or facilitating
learned helplessness and for empowerment by
assisting individuals to develop skills that foster
optimal functioning and individual agency… Public
policy should be based on consumer perspectives
of vulnerability, not on well-meaning third parties’
evaluations of their situations. Being treated like
someone else wants to be treated may well not be
appreciated.3

SACOSS considers that the ESC’s approach in the
Final Report is too prescriptive and is overly broad in
its sweep. In particular, the ESC’s framework suggests
that any customer who has missed a payment must
be automatically placed on a monthly repayment plan.
This ‘decision’ involves no discussion with the customer.
An automated process with a standardised payment
plan is not necessarily beneficial to the more vulnerable
customers.
In particular, the extent of automation and
standardisation is likely to remove any sense of control
over the process by the customer. Both the process
and the payment plan will depend only on the ‘type’
of customer debt rather than the individual customer’s
needs at the time.
The customer is in effect disempowered and likely to be
disengaged in finding constructive solutions with their
retailer. Moreover, there is no flexibility for the retailer to
respond to the individual circumstances of the customer.
The billing machine is in control!
In marked contrast to this automation of the initial
stages of the process, the AER’s framework is very much
focussed on enhancing and personalising the initial
contact between the retailer and the customer. That is,
the AER’s framework is designed to engage and support
the customer at the very outset.
By enhancing the customer’s sense of control and
agency early in the process, SACOSS believes that the
AER’s Sustainable Payment Plan Framework offers a
more effective pathway towards improving the outcomes
for vulnerable customers.
While the ESC is correct in saying it is not its task to
evaluate these situational factors, this does not mean
that these factors are not an important component of
the retailer’s conversation with the customer. These
conversations offer a pathway not only to effective
resolution of the current payment difficulty, but also
enhance the capacity of the customer to manage future
situations and avoid future payment ‘crises’.
Secondly, SACOSS also has some concern that the AER’s
Framework is voluntary and aspirational. There is already
evidence accepted by both the AER and the ESC of
good practices by some retailers. These same retailers
will no doubt be the first to sign up to the voluntary
Framework.
However, it is a leap of faith that other retailers who,
while complying with the minimal requirements under

3.

 aker SM, Gentry JW & Rittenburg TL, “Building Understanding of the Domain of Consumer Vulnerability”. Journal of Macromarketing, Vol 25 No. 2,
B
December 2005, p. 10. https://www.researchgate.net/profile/James_Gentry2/publication/258153302_Building_Understanding_of_the_Domain_of_
Consumer_Vulnerability/links/5592d42f08ae1e9cb4297cfa.pdf
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the National Energy Retail Law (NERL) and National
Energy Retailer Rules (NERR), will start to provide more
in the way of consistent and appropriate support to
vulnerable customers.
Will these industry laggards be sufficiently motivated
to move towards best practice? Or will their more
vulnerable customers continue to receive a lower
standard of service.

fact that changes in the energy market can have a
disproportional negative impact on vulnerable customers
if not proactively managed.
SACOSS strongly recommends that COAG and the CEC
put the issue of vulnerable customers squarely ‘back on
the table’. The impacts of the CEC’s policy decisions on
vulnerable customers should be considered as a specific
topic in each major policy area.

If moral suasion is to be a component of the AER’s
Framework, then it is essential that there be more public
scrutiny of the different performance and customer
outcomes.

While there has been debate about rising energy prices,
there has been little recent policy discussion on the
corollary of increasing price rises, that is, the increasing
challenge facing vulnerable customers in affording
essential services such as energy.

Some recommendations for
governments

The current focus of these bodies on the Power of
Choice fails to recognise the limited choice that is
available to these customers. Nor does it recognise that
with the increasing complexity of the market, vulnerable
customers risk being left further behind and missing the
benefits of competition and technology change.

Victorian Government
SACOSS understands and supports the Victorian
Government’s concerns when it established the broad
ranging Hardship Enquiry in response to increases in the
rate of disconnections.
In the first instance, however, before embarking on
wholesale changes to the current Energy Retail Code
(Version 11) SACOSS considers it is important to
understand exogenous influences such as the impact
of smart meters and remote disconnection and
reconnection on the reported number of disconnections
and on the experience of consumers.
As evidenced in section 5 of this report, it is reasonable
to maintain that it was the increase in disconnection
completion rates (controlled by the distributors) that
was driving the jump in actual disconnections in 2013–14.
SACOSS notes that they appear to have stabilised in
2014–15 in line with the near completion of the smart
meter roll-out.
SACOSS would also welcome the Victorian Government
investigating in detail the costs of the ESC’s proposal to
Victorian consumers relative to the incremental benefits,
particularly given the analysis above. This should include
consideration of the immediate and longer-term costs of
Victoria moving further away from harmonisation with
the national regime.

Commonwealth Government & COAG
Energy Council (CEC)
SACOSS is concerned that despite supporting many
industry workshops on consumer vulnerability, the CEC
has not demonstrated sufficient leadership on the issue.
Nor has the CEC formally acknowledged the importance
of the issue in its current work program despite the

SACOSS also recommends that COAG investigate the
possibility of establishing Australia’s own Customer
Vulnerability Strategy program under the auspices of the
AER or the Australian Energy Market Commission. The
need for good quality, independent research to support
policy decisions has never been more important.

Post script
In August 2016, SACOSS hosted a public forum on
consumer protections with representatives from the
ESC, AER and business and consumer representatives.
The forum considered the range of perspectives of
stakeholders in the Victorian and National Energy
Consumer Framework jurisdictions on the reform
processes underway.
It is notable that after the SACOSS forum, the ESC
indicated to SACOSS that the ESC was in the process
of dealing with the issues raised at the forum. SACOSS
understands that following the forum, there were some
modifications made to the ESC proposed approach for
reform as compared with the Hardship Review Final
Report.
It is beyond the scope of the current project to
undertake a comprehensive review of the modifications
that the ESC has made following the SACOSS forum.
However, SACOSS has undertaken some preliminary
analysis and we remain very concerned with the
direction of the ESC in relation to payment difficulties.
Specifically, SACOSS remains concerned that increased
automation will take away customer agency, consumers
who currently pay below consumption will fall between
the cracks, the reform will result in increasing numbers
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of disconnections, there is an exceptionally high cost
of reform, and there is entrenchment of divergence in
consumer protection frameworks.
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1. Introduction

1. INTRODUCTION

1.1 Context for this study
SACOSS holds that energy supply is an essential service
for all Australian households. As such it is the joint
responsibility of the whole of the Australian community,
the industry regulators and all state and federal
governments to ensure that households are not denied
access to energy services as a result of difficulties in
paying their energy bills.
SACOSS further holds that the success of any program
to assist vulnerable customers in accessing an essential
energy service lies not only in reducing the level of
consumer debt and the number of disconnections,
although these outcomes are of course important.
The success of any program must also be measured in
terms of the quality of the process and the outcomes for
consumers. By this SACOSS means that the process
undertaken by retailers and regulators must recognise
the complexity of the causes of vulnerability and
demonstrate empathy and respect for vulnerable consumers.
The process must also seek to meaningfully engage
with vulnerable customers throughout the program.
Meaningful engagement means that a vulnerable
customer can understand the options available, is able to
fairly negotiate appropriate solutions with their energy
retailer and can, over time, become an active participant
in and beneficiary of the competitive retail market.
In turn, this outcome requires the energy service provider
to demonstrate both flexibility and sensitivity in their
communications with their customers.
In contrast, regulatory processes that remove or lessen a
customer’s engagement in the process and minimise the
customer’s agency in finding resolution to their energy
payment difficulties are not likely to be sustainable. There
is a real risk that in the absence of engagement and
agency, a vulnerable customer will become locked into
a long term and destructive cycle of mounting debt and
ultimately, a higher risk of disconnection.
SACOSS also emphasises that financial vulnerability
is not just about a customer’s capacity to pay for
adequate energy supply. Vulnerable energy customers
generally face challenges in meeting all their basic needs
and are constantly prioritising and reprioritising their
expenditures.
As a result, policy makers should not rely just on
changes to the regulation of the energy retailers’
conduct, important as that may be. The regulation of
energy retailers forms only part of the broader issue of
consumer vulnerability. A wider and more integrated

approach that addresses issues such as government
concessions and rebate schemes, non-government
services, housing and appliance standards, efficiency,
social wages and energy prices is also required.
SACOSS notes that this need for a comprehensive
and integrated approach has been well recognised by
regulators and consumer representatives.
For instance, in 2013, the Australian Energy Ombudsmen,
the Energy Retailers Association of Australia (ERAA)
and the Australian Council of Social Services (ACOSS)
conducted a “National Affordability Roundtable”. The
Standing Council of Energy and Resources (SCER)
endorsed the Roundtable and a report with an extensive
list of recommendations was submitted to SCER in
May 2013.4
The Roundtable initiative was based on the premise
that addressing energy affordability was a challenge
for all sectors, and that solutions “require a partnership
approach with Governments, Industry, the Community
sector, Ombudsmen and Regulators”.5 Representatives
from all these sectors were therefore included in the
Roundtable and committed to its recommendations.
Nevertheless, despite SCER’s support in principle of
the underlying premise of an integrated approach,
SACOSS has been unable to find any evidence of further
discussion of this important issue by SCER or
its successor, the COAG Energy Council (CEC).
Therefore, any critique of the current arrangements
or proposed arrangements to improve the regulatory
framework for management of vulnerable customers
by retailers must also take account of this national
policy vacuum.

1.2 The objective of this report
The specific purpose of this report is to assess the
recent developments by regulators designed to improve
the management of vulnerable customers and to ensure
disconnection of these customers from their energy
supply because of their inability to pay is a ‘last resort’.
The report will also consider whether the revised
regulatory arrangements provide a sustainable solution
that encourages customer choice and agency in the future.
In particular, the report will consider how the Australian
Energy Regulator (AER) and the Victorian Essential
Services Commission (ESC) are proposing to address
these issues through the new regulatory arrangements
that have been recently published.

4.

See, “National Energy Affordability Roundtable Report to the Standing Council on Energy and Resources (SCER)”, May 2013.

5.

ibid, p.p. 2-3.
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In undertaking this review, this report will first examine
the current regulatory frameworks for the management
of vulnerable customers. This includes an examination of
the national regulatory framework for hardship customers
set out in the National Energy Consumer Framework
(NECF) legislation and in the AER’s guidance documents.

•R
 egulatory monitoring of customers’ energy usage and
debt levels;

While the AER is not a law or rule maker, it can interpret
the law and rules through the provision of formal
guidelines or less formal guidance to retailers or other
energy market participants. In addition, the AER is
responsible for enforcing the national law and rules
in jurisdictions that have signed up to the NECF. This
responsibility includes the monitoring and enforcement
of the hardship program requirements that are set out in
the energy laws and rules.

•A
 ppropriate referral to qualified 3rd parties (e.g.
specialist financial counsellors);

Victoria is not a signatory to the NECF. Instead, retailers’
obligations are captured in the relevant electricity and
gas industry laws and in the Victorian Energy Retail Code
(Code) and associated guidelines. The ESC administers
the Code and has the statutory power to amend the
Code and to develop guidelines for retailers.

In making these assessments, SACOSS has also carefully
reviewed the regulatory development processes
conducted by the AER and by the ESC. SACOSS has also
conducted interviews with a number of key consumer
representative bodies in Victoria and nationally who have
participated in these processes.

This report will therefore consider the reviews of retail
practices undertaken in 2014–2015 by both the AER and
the ESC.

SACOSS also considers there are valuable lessons to be
learnt from other essential services industries, and our
assessment has drawn on their experiences.

This report will also discuss the differences between
the AER’s and the ESC’s new approaches. It will assess
these differences against the stated aims of reducing
debt and disconnections. However, the report will also
consider the two approaches in terms of the longer-term
sustainability of the process.

Finally, SACOSS emphasises that there are risks and
costs in developing different regulatory processes across
the energy market and SACOSS is, therefore, generally
supportive of national harmonisation of regulation.

1.3 SACOSS’ assessment approach
SACOSS’ conclusions in this report also reflect a number
of fundamental criteria that underpin our view on what
is an effective and sustainable program for managing
vulnerable energy customers. The criteria have been
developed having regard to the findings of the AER
and the ESC along with SACOSS’ long experience with
the issues around affordability of energy for vulnerable
customers.
Table 10 (p. 89) sets out SACOSS’ evaluation of the AER’s
and the ESC’s framework proposals on each of these
assessment criteria. They include:
• Early identification of the customer’s payment difficulties;
• Improving the quality of the initial conversations with
the customer;
•E
 nsuring customers have access to relevant information
on rebates etc.;

•P
 roviding feedback and encouragement to stay on
the plan;
• Improving the level and quality of additional assistance
measures (e.g. energy management advice);

• ‘Checking in’ with customers after completion of the
plan to minimise future payment issues;
•C
 ost effective mechanisms to identify and process
customers; and
•P
 rocesses that can be adapted readily to changes in
the market.

Having nationally consistent policies and programs
not only reduces costs for retailers and confusion for
customers. National policy and program consistency
also enables the community sector to more efficiently
and effectively contribute to social policy development
and to support vulnerable customers across a range of
essential services.

1.4 The regulatory context
SACOSS considers that an understanding of the
regulatory context in which the AER and the ESC
operate and develop a regulatory framework for the
management of vulnerable customers is important. It
underpins a constructive evaluation of the respective
proposals by the AER and the ESC.
Section 2 of this report will therefore provide more detail
regarding the regulatory framework in which the AER
and the ESC have developed their new arrangements for
customers facing difficulty paying their energy bills. A brief
overview of the key regulatory components follows below.

•F
 lexibility to respond to customers’ requests and
changing circumstances;
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1.4.1 Regulatory context for the AER
The AER administers the NECF. The NECF includes the
National Energy Retail Law (NERL) and the National
Energy Retail Rules (NERR). Together, the NERL and
NERR provide the legal framework for the management
of vulnerable customers in the ACT, New South Wales,
Queensland and South Australia.6
The relevant law and rules for instance, define the
obligations on retailers to offer payment plans for
vulnerable customers and to offer a more intensive
“hardship” program for customers facing significant
challenges in paying their energy bills.
The AER does not have powers to make laws or rules
in the national energy market. The energy laws set out
in the NERL are determined by the Australian Council
of Australian Governments (COAG) with the advice of
the COAG Energy Council (CEC) representing each of
the states. The Australian Energy Market Commission
(AEMC) determines the rules in the NERR following
formalised consultation processes.
These two instruments define the role of the AER.
For example, the NERL tasks the AER with approving
retailers’ hardship policies and monitoring and reporting
on retailers’ compliance with the minimum standards set
out in the NERL and the NECF more generally.
To facilitate this task the AER also provides guidance to
retailers on its interpretation of the law and rules and
its expectations with respect to retailers’ management
of vulnerable customers and the content of a retailer’s
hardship policies.7
The AER has developed a suite of performance
measures (‘hardship indicators’) to monitor retailer
compliance with the NERL and NERR. The AER provides
both quarterly and annual public reports on retailers’
compliance with the law and rules and on the outcomes
for vulnerable customers.8
Overall, therefore, the AER is not at large to make
substantial changes to retailers’ obligations or to
mandate that retailers perform beyond these minimum
standards set out in the NERL and NERR. The AER’s
task is to ensure retailers’ compliance with the minimum

standards, to bring clarity and consistency to the
interpretation of the law and rules, and to use ‘moral
suasion’ to move the industry to best practice.
The AER’s Sustainable Payment Plans Framework is
designed to achieve this outcome.

1.4.2. Regulatory context for the ESC
Victoria is not a signatory to the NECF and is therefore
not subject to the NERL and NERR or to the AER’s
compliance monitoring and reporting. The AER’s
proposed enhancements summarised above are,
therefore, not directly relevant to the retailers operating
in Victoria and to their Victorian customers.
The relevant regulatory framework in Victoria includes
broad obligations defined in the Electricity Industry Act
2000 (EIA), the Gas Industry Act 2001 (GIA) and the
Essential Services Commission Act 2001 (ESC Act).
The EIA and GIA (the Acts), for instance, include
reference to the promotion of best practice service
delivery to facilitate continuity of energy supply to
domestic customers experiencing financial hardship.9
The Acts also state that a licence to sell electricity or gas
is ‘deemed’ to include a condition requiring the licensee
to prepare a financial hardship policy that includes
flexible payment options, energy audits, replacement
equipment and processes for early response to domestic
customers with bill payment difficulties.10
The ESC has the authority under the Acts to approve
a retailer’s financial hardship policy subject to certain
principles such as equitable access and that energy
supply will not be disconnected solely because of a
customer’s inability to pay – disconnection should be a
last resort.11
Under the ESC Act, the ESC is also required to determine
indicators of performance of an energy retailer in relation
to disconnections and reconnections, compliance with
licence conditions, wrongful disconnection and penalty
notices and any other indicators the ESC determines as
relevant.12
In addition, the ESC is authorised to publish guidelines
and to make ‘Codes of Practice’.13 A Code of Practice

6.

 number of the states that are signatories to the NECF have additional requirements and/or derogations that are captured in their jurisdictional
A
regulations and codes. These additional requirements are not addressed in this report.

7.

 ee AER, Final Guidance on AER approval of customer hardship policies, May 2011. A list of retailers’ approved hardship policies can be found at http://
S
www.aer.gov.au/retail-markets/retail-guidelines/guidance-on-aer-approval-of-customer-hardship-policies

8.

See: http://www.aer.gov.au/retail-markets/performance-reporting

9.

EIA, s. 42; GIA, s. 48F.

10.

EIA, s. 43; GIA, s. 48GC.

11.

EIA, s. 45; GIA, s. 48K & 48KI

12.

ESC Act, s. 54W

13.

ESC Act, s. 47.
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may provide for a regulated entity to: “develop, issue and
comply with customer-related standards, procedures,
policies and practices… in accordance with the Code”.14
A Code may impose a duty, direct how a matter is to be
done, create an enforceable legal right and impose a penalty.
Thus, through the mechanisms of retail licence conditions
and the Energy Retail Code, the ESC has scope to
make significant changes to the manner in which the
retail market operates, including the management of
vulnerable customers (or as the ESC states: “customers
experiencing payment difficulties”).
Therefore, within the broad parameters of the relevant
Victorian Acts, the ESC is at large to act on its view that
the current financial hardship policies are no longer fit for
purpose and require substantial amendment.

1.5 What defines a “vulnerable
customer”?
In this report, SACOSS prefers to use the term:
“vulnerable customer”. However, it is important to define
at the outset what is meant by the term “vulnerable
customer”.
In general, SACOSS’ understanding of a vulnerable
customer parallels the implied definition in the NERL.
The NERL does not, in fact, use the term ‘vulnerable
customer’. However, the NERL does identify two classes
of customers, the first of which can be regarded as a
subset of the second.
For example, the NERL sets out the obligation on
retailers to “offer and apply” payment plans, as follows:15
(1) A retailer must offer and apply payment plans for:
a) hardship customers; and
b) o
 ther residential customers experiencing payment
difficulties if the customer informs the retailer
in writing or by telephone that the customer is
experiencing payment difficulties or the retailer
otherwise believes the customer is experiencing
repeated difficulties in paying the customer’s bill
or requires payment assistance.
SACOSS considers these two classes of customers that
are described in the NERL provide a useful framework
for defining and identifying vulnerable customers. That
is, the NERL identifies both a general class of vulnerable
customers and a specific class of ‘hardship customers’
14.

ESC Act, s. 47 (2)(a)

15.

NERL, s. 50.

who can be differentiated from other vulnerable
customers by the severity of their payment difficulties.
While the NERL places obligations on retailers servicing
either of the two classes of vulnerable customers, it
places more extensive obligations on retailers servicing
hardship customers. For example, the NERL requires a
licenced retailer to have a hardship policy and it sets out
quite specific minimum requirements for this policy.16 The
minimum requirements include (inter alia) a requirement
that the retailer’s hardship policy sets out processes to
identify customers “experiencing payment difficulties
due to hardship”.17
However, despite the centrality of the concept of a
‘hardship’ customer, and the obligations on a retailer that
follow this, the NERL provides surprisingly little guidance
on how a retailer is expected to define a hardship
customer. For example, the NERL defines a “hardship
customer” as follows:18
	Hardship customer means a residential customer
of a retailer who is identified as a customer
experiencing financial payment difficulties in
accordance with the retailer’s customer
hardship policy.
In other words, the NERL defines a hardship customer
as a customer that an individual retailer determines is a
hardship customer in its hardship policy. That is, under
the NERL it is still up to the individual retailer to define
and operationalise the criteria they will use to assess
if a customer qualifies as a “hardship customer” or as
a “customer experiencing payment difficulties”. Little
wonder there has been such a divergent approach between
retailers to the management of their vulnerable customers.
Despite the limitations of the NERL, the AER has
provided a useful operational distinction between
the two categories of vulnerable customer in its retail
performance reports. For example, in its 2014–15 annual
retail performance report the AER states:19
	Referral to a hardship program is generally the most
appropriate form of assistance when a customer’s
payment difficulties are overwhelming, such that
they cannot meet a payment plan arrangement
because they lack the capacity to pay for current and
future consumption. (emphasis added)
Based on this analysis, SACOSS considers that the
term “vulnerable customer” should refer to an energy
customer who is willing to pay for their energy usage but

16.

See NERL, Division 6, s. 44.

17.

NERL, Division 6, s. 44 (a).

18.

NERL, Part 1, Division 1.

19.

See for instance, AER, Annual Report on the Performance of the Retail Energy Market 2014-15, November 2015, p. 24.
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has had difficulty in doing so either at a particular point
in time or at various times in the past.

repayment programs. In many cases debt was higher at
the end than it was at the beginning of the program.

Within that general category of vulnerable customers
and in line with the AER’s operational distinction above,
SACOSS recognises that there is a sub-group of energy
customers who cannot, or are unlikely to be able to in
the future, manage a payment plan that recovers both
outstanding debt and ongoing energy usage costs. In
these instances, the customer’s debt will continue to
climb and, without significant intervention, disconnection
becomes a strong possibility.

Both the AER and the ESC identified that there were:

The identification and management of customers in
these two different classes of vulnerable customers goes
to the heart of any assessment of both the regulatory
framework and the implementation processes set out by
the AER and by the ESC (for Victorian customers).
It is important to also recognise that a vulnerable
customer’s payment difficulties can be caused by a
number of factors. It can arise from relatively shortterm factors, such as a period of unemployment or ill
health. Vulnerability can also arise from longer-term,
more systemic factors, such as low household income or
chronic health issues. Increasingly, however, difficulties
in paying bills are occurring in what would be regarded
as average income households reflecting the pressure of
other commitments such as high mortgage payments.
SACOSS considers that a clear understanding of these
different factors and their impact on the customer’s
requirements for assistance is an essential component
of any effective and sustainable regulatory approach to
vulnerable customers.
For this reason, this report draws on the work by Ofgem
and the progressive development of Ofgem’s Consumer
Vulnerability Strategy (CVS). The CVS explicitly links the
requirements of vulnerable customers with the causes of
vulnerability.

1.6 Summary of the AER and
ESC assessments of the current
regulatory framework
Over the last two years, the AER and the ESC have
undertaken parallel investigations into the operation
of their respective regulatory frameworks for the
management of financially vulnerable energy customers.
Both regulatory bodies have found very similar issues
with the operation of the current frameworks. In terms
of customer outcomes, little had changed over the
years. Relatively few customers (25%) completed their

20.

•L
 arge variations in the way retailers interpreted their
regulatory obligations and the manner in which they
managed their vulnerable customers;
•S
 ignificant inconsistencies in retailers’ approach
to identifying a customer’s ‘capacity to pay’ and,
therefore, in their ability to place a customer into the
most appropriate assistance program;
• Limited

success in improving outcomes for customers
as measured by the amount of debt customers held,
the reduction in debt as a result of the programs, and
the number of disconnections for debt.
Many other studies have found similar results. It is an
area where issues are complex and solutions hard to find.
As a result of this research, and feedback from many
stakeholders, both the AER and the ESC have proposed
changes to their respective frameworks for the
management of vulnerable customers.
Notwithstanding the issues with the current regulatory
framework are common to both the AER and ESC, their
solutions are quite different.
Partly this reflects the different regulatory functions
of the AER and the ESC. For instance, the AER is not
empowered to adopt a binding code on retailers; the
AER must work within and is limited by the NERL and
NERR. The ESC, however, has the power to bind retailers
through its control over the licencing of retailers and the
Energy Retail Code.
However, in large part the different ‘solutions’ to the
problems identified in their research appear to reflect
a more fundamental difference in the AER’s and the
ESC’s view on how the vulnerable customer is identified
and managed through the hardship process in order
to achieve the objectives of reduced debt and fewer
disconnections.
At a high level, SACOSS has described the difference
between the AER and the ESC as ‘evolutionary’ change
versus ‘revolutionary’ change. The key elements of the
AER’s and the ESC’s proposals are summarised below.

1.7 Summary of AER’s “Sustainable
Payment Plan Framework”
The AER’s Framework builds on the existing Hardship
Policy Framework captured in the NERL, NERR and
in the AER’s own guidance documents. There is a

 ee for instance: ESC, Harmonisation of the Energy Retail Code and Guidelines with the National Energy Customer Framework, Final Decision Paper,
S
July 2014. Chapters 18 and 19.
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common emphasis on retailers assessing the vulnerable
customer’s ‘capacity to pay’ as this defines the payment
plans and additional service offerings.
The AER’s new Framework is aimed at identifying good
practice in assessing a customer’s capacity to pay and
encouraging retailers to sign up to this Framework.
However, adoption of the AER’s Framework is voluntary.
The Framework goes beyond the minimum requirements
set out in the NERR and NERL and the AER does not
have the statutory power to force a retailer to sign up to
the Framework.
The AER’s voluntary Framework is principles based and
stresses the importance and value of the retailer applying
these principles in all its interactions with the vulnerable
customer. The good practice principles include:
• Empathy and respect;
• Flexibility to changing circumstances; and
• Consistency in the management of the customer.
The AER’s Framework is also based on encouraging
the customer to become engaged in the process. For
example, the ‘capacity to pay’ conversation between the
retailer and the customer would start with the customer
suggesting what they could afford to pay rather than the
retailer imposing a repayment schedule.
The retailer may then discuss with the customer if this
amount is appropriate given factors such as the level of
debt, the customer’s ongoing usage and their particular
circumstances. The retailer can also explain what the
proposed amount would mean in terms of the overall
time period required to complete the repayment.
Based on this additional advice, the customer may
propose a different repayment schedule. Alternatively,
the customer may choose to work with an independent
financial counsellor to clarify what a sustainable payment
plan might be in their particular circumstances before
reverting to the retailer.
The AER’s Framework then describes three options
based on the discussion with the customer with each
option in turn defining an optimal level of ongoing
support for the customer. The options are:
•O
 ption A: The customer nominates an amount that the
retailer agrees to that will cover their ongoing usage
and repay any amounts owing over a period up to 12
months.
•O
 ption B: The customer nominates an amount that the
retailer agrees to that will cover ongoing usage and
repay debts owing over a period of 12 to 18 months. The
retailer should consider if the customer would benefit
from more support such as the support available under
the retailer’s hardship program.

•O
 ption C: The customer nominates an amount that is
less than the amount needed to pay for ongoing usage
and reduce any debt. This is a signal that the customer
would benefit from the more tailored support under the
retailer’s hardship program.
If the customer makes the agreed payments the retailer
should still monitor usage and conduct routine checks
with the customer. However, if the customer misses
payments or finds the plan unaffordable there would
need to be further mutual review of the repayment
options. If the customer does not engage with the
retailer, however, then the retailer may proceed to
implement the disconnection process.
The AER’s view is that if the conversations with the customer
are respectful, if the approach is flexible and takes account
of the customer’s circumstances and there is a consistent
and positive approach, then the customer is more likely
to maintain their engagement with the retailer and
proactively seek further assistance if required.
In addition, the AER considers that if an approach
encourages the customer to realistically define their
capacity to pay and commit to the agreed payment
plan, then the plan is more likely to be sustainable and
repayments completed.
Follow up monitoring by the retailer and regular
‘checking-in’ with the customer will also support
the ongoing engagement of the customer and the
sustainability of the program.

1.8 Summary of ESC’s new
framework: “Supporting Customers,
Avoiding Labels”
In its current form, the regulatory requirements in
Victoria for retailers managing customers with payment
difficulties are largely aligned with the requirements in
the NECF. This alignment reflects the extensive work
undertaken in 2014–15 to ‘harmonise’ the Victorian
Energy Retail Code with the NECF as a prelude to
Victoria’s expected signing up to the NECF.
Following its 2015–16 Inquiry, however, the ESC concluded
that the current regulatory framework was no longer
‘fit for purpose’ and required substantial reforms.
Community stakeholders generally supported the need
for reforms given the mounting levels of debt and
customer disconnections.
The ESC has, therefore, put forward a very different
approach to resolving the issues identified in its Inquiry.
This different approach will require significant changes
to the Energy Retail Code, the industry laws and to many
other processes and procedures.
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The ESC’s analysis begins with the proposition that
the assessment of a customer’s ‘capacity to pay’ is
inherently a subjective and intrusive process and results
in inconsistent outcomes. In its Final Decision, the
ESC builds a new framework around what it sees as
objective criteria, i.e. assistance to customers is defined
by the ‘type’ of payment difficulty that the customer is
experiencing. This ‘type’ of payment difficulty can, in
turn, be objectively defined and consistently applied
by retailers.
The ESC defines 5 ‘types’ of payment difficulty in its
Final Decision. For each type of payment difficulty there
is a corresponding obligation on the retailer to provide a
specific and codified form of assistance (the ‘safety net’
assistance). That is, the ESC’s process sets a precisely
defined minimum service level for each type of customer.
The ESC states that the retailer is also free to provide
services above the safety net standards. The five ‘types’
are defined as follows in order of severity of the actual or
potential repayment difficulty:
Type A: The customer has not yet missed a payment
but is concerned about the next payment. Retailers must
provide a ‘self-service’ web based facility that allows the
Type A customer to choose a variety of pre-set payment
plan options.
Type B: The customer has failed to make a payment
by the end of the reminder bill period (as set out on the
reminder notice) and therefore has an ‘energy debt’.
The retailer must automatically place this customer on a
monthly prepayment plan with pre- specified standard
conditions for repayment amounts and period.
Type C and D: The customer has an energy debt and
is making repayments of the debt and payment for
ongoing energy usage. However, the customer is not
paying sufficient amounts to reduce the overall level of
their debt sufficiently. These customers must be placed
on a standardised repayment plan and may require more
tailored assistance such as information on rebates and
energy efficiency.
Type E: The customer is unable to pay for their ongoing
energy usage and is not repaying their debt. As a result,
debt continues to increase. The retailer must assign
this customer to a “connection support” arrangement
focussed initially on reducing energy consumption to an
affordable level. The customer may be placed on a payas-you go payment plan21 after three months.
At each stage (A to E), the retailer must provide the
customer with access to each of three mandatory elements
of an assistance plan (the ‘building blocks’), namely:

21.

•P
 ayment plans to enable the customer to progressively
repay accrued debt through monthly or more regular
payments;
•E
 nergy management information to reduce the cost of
consumption; and
• Information and referral to other government and nongovernment agencies.
The customer also has an obligation at each stage to make
the payments under the self-selected option or through
an agreed repayment plan. If the customer fails to do so
and fails to engage with the retailer, then the retailer may
commence the formal disconnection process.
However, if a retailer disconnects a customer who is
making payments and/or is negotiating with the retailer
for an alternative arrangement, the retailer will be subject
to a Wrongful Disconnection Notice (WDN).
The ESC states that its approach will avoid subjective
‘capacity to pay’ assessments and labelling of
customers as ‘hardship’ customers. Further because of
the automatic nature of much of the process and the
prescribed features of the payment plans, customers will
see a more standardised level of service and will avoid
the accumulation of debt.
Figure 1 below illustrates the overall process and the
relationships between the payment difficulty type and
the required level of assistance as envisaged by the ESC
in its Final Decision.

1.9 Other research
There is a considerable body of literature on the best
practice approach to managing customers experiencing
difficulties paying for essential services. Some of these
views are supported by specific research; other views
are based more on direct experiences with assisting
vulnerable consumers.
It is not within the scope of this report to consider
all these different views. However, this report briefly
considers some of the more recent investigations by
Ofgem in the UK.
Ofgem conducted a review of suppliers’ approaches to
debt management and prevention in 2010. The findings
of that review were very similar to the observations
made by both the AER and the ESC in their reviews.
As a result, Ofgem initiated a Consumer Vulnerability
Strategy (CVS). The CVS supports an ongoing research
program designed to provide ‘evidence-backed’
solutions to the complex issue of customer vulnerability.
It provides important insights for the assessment of the
new regulatory frameworks in Australia.

The ESC states that this is not a pre-payment meter plan.
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The CVS program includes the development of a
conceptual ‘model’ of vulnerability and the use of this
model to frame the assessment of retailer programs.
Figure 2 above illustrates the model of vulnerability.
Notably, it takes into account both the individual
characteristics of the customer and the characteristics
of the market (such as access to competitive market
offers). Taken together, these two ‘risk’ factors define the
overall situation facing the vulnerable customer.
Having identified the risk factors for vulnerability,
the CVS has emphasised the importance of early
intervention, empowerment of customers and improved
access of vulnerable customers to the market. Going
forward, the CVS has stated its aims are to:22
• Protect

and empower consumers in vulnerable
situations – to reduce the likelihood and impact of
vulnerability; and

• Ensure

all consumers can access market benefits so that
nobody is at a disadvantage due to their circumstances.
The last section of this report will set out SACOSS’
conclusions on the respective merits of the new
frameworks proposed by the AER and ESC. We consider
that the insights provided by the CVS’ research program
is relevant to this assessment.
For example, SACOSS places great importance on the
nature of the interactions between the retailer and
the consumer and the extent to which the process
empowers the customers to make decisions and find
solutions that best suit their individual circumstances.
Similarly, SACOSS believes it is important that
vulnerable customers are assisted in getting access to
the competitive market and to products and services
suitable for their needs at competitive prices.

Figure 1: Outcomes of the ESC’s Final Determination process

Customer having
payment difficulty

Self service options

Debt repaid
Disconnection avoided

Missed payment

Immediate Assistance

Debt repaid
Disconnection avoided

Missed payment

Tailored Assistance

Debt repaid
Disconnection avoided

Debt still increasing

Debt repaid
Disconnection avoided

Connection support

Source: ESC, Supporting Customers, Avoiding Labels, Feb 2016, Figure 4.5 p. 69.

22.

Ofgem, Consumer Vulnerability Strategy Progress Report, September 2015, p. 10.

20 Review of the Australian Energy Regulator’s and Essential Services Commission of Victoria’s Frameworks for Customers Facing Payment Difficulties

1. INTRODUCTION

Figure 2: Risk Factors that can cause or
exacerbate vulnerability
The Individual

The Market

Characteristics
Capacity
Circumstances

Situation
or
Scenario

Design and
delivery of
goods and
services

Awareness

Risk factors that can cause or
exacerbate vulnerability

Source: Ofgem, Consumer Vulnerability Strategy Progress Report,
September 2015, p. 67
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Framework

2. CURRENT REGULATORY FRAMEWORK

2.1 Background
SACOSS recognises that both the AER and the ESC
have committed significant resources to assessing
the outcomes of the current regulatory framework
for protecting vulnerable customers and developing
potential improvements to the framework. Their
investigations have provided useful insights into the
problems facing vulnerable customers, complementing
the existing substantial body of information that has
been collated over the last decade or so.
SACOSS also appreciates that both regulators have
consulted extensively with community representatives,
retailers and other stakeholders as they progressed
through the review process. As noted in many responses
to the reviews, financial vulnerability is a ‘shared’ problem
and the solutions must lie in engaging a broad cross
section of stakeholders bringing multiple perspectives
and experiences to the issue.
Moreover, the AER has undertaken its investigations in
the absence of any significant policy guidance from the
Federal Government or the CEC. While the Victorian
Government provided more direction in initiating the
ESC’s review, its terms of reference to the ESC were
relatively broad and gave no specific direction on if and
to what extent the ESC should seek to establish a new
framework that went contrary to the previous NECF
harmonisation programs.23
SACOSS also acknowledges that energy retailers
have made important contributions to the community
understanding these issues. In a sense the energy
retailers are the ‘first responders’ and they have
collectively built up a body of evidence on what works
and what does not from both a retailer and a customer
perspective. Ultimately, all the energy retailers should
share the objective of reducing bad debt, while retaining
the confidence and trust of their customers.
Over time, a number of energy retailers have made
sustained efforts to improve their management of
vulnerable customers and the efforts of these retailers go
well beyond “compliance” with the ‘minimum standards’
required under the law.
However, as highlighted elsewhere in this report,
customer vulnerability is a complex and multi-faceted
problem and sustainable policies and practical solutions
require a joint commitment by governments, regulators
and ombudsman, retailers and consumers and their
representatives.
23.

It follows that this report can only represent one slice of
the overall challenge of providing affordable essential
services to vulnerable consumers in our community.
SACOSS also understands that the remit of the AER and
ESC is constrained by the national law and rules (AER)
and by Victorian law and the Victorian Governments’
Inquiry Terms of Reference (ESC).24 The broader social
drivers of energy poverty and disconnection are beyond
the scope of the two regulatory authorities.
The pity is that while the national policy makers define
the scope of the regulators, they have not sought to fill
the gap identified through regulatory review. Specifically,
there is no national commitment by officials to ensuring
that the interests of vulnerable customers are considered
as a priority item in each of the CEC’s “priority” areas.25
Subject to these caveats, the current report considers
both the most recent regulatory programs developed
by the AER and separately, by the ESC over 2014–16.
Both regulators seek to improve the standards of service
provided to energy customers experiencing difficulty
in paying their energy bills. This includes not only the
traditional ‘hardship customer’ but the broader group of
customers who face difficulties in paying their energy
bills in the short or long-term.
However, to understand the proposals by the AER and
the ESC, it is important to first consider the current
regulatory frameworks.

2.2 Requirements under the NECF
and the AER’s Guidance to Retailers
The NECF has been progressively rolled out across all
eastern states except Victoria over the period 2011–2015.
It comprises the National Energy Retail Law (NERL),
the National Energy Retail Rules (NERR) and associated
national regulations.
Victoria is not a signatory to the NECF. As discussed in the
Introduction, retailers in Victoria are subject to Victorian
industry laws and the Victorian Energy Retail Code.
The NECF does not include legislation on energy retail
prices, or control the price that consumers pay for
energy services. Nor does it have a role in determining
energy concessions and energy rebate programs – both
important components of the management of the most
vulnerable customers.

 he Victorian Government initiated the “Energy Hardship Inquiry” in February 2015. The terms of reference for the ESC reflected the government’s concern with
T
what it perceived to be a growing number of disconnections and was consistent with its amendments to objectives in the Essential Services Commission Act
2001.

24.

The ESC’s review was initiated by direction from the Victorian Government who also established the terms of reference for the study in February 2015.

25.

 ACOSS notes that the Energy Consumers Australia has been established to inform regulatory and policy decisions impacting on customers, but this is an
S
advisory role and its views do not appear to be central to the priority area assessment processes.
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Energy concessions and energy rebate programs are the
responsibility of each state and territory government and
vary significantly from state to state in the amounts and
‘terms and conditions’ of the concessions and rebates.
This variation in turn leads to different outcomes for
these most vulnerable customers.
Nor does the NECF have any direct influence on
social wage and pension arrangements, social housing
conditions or energy efficiency standards, all of which
impact on the affordability of energy for households.

2.2.1 Requirements under the National
Energy Retail Law (NERL)
The NECF regulation has progressively replaced
jurisdictional legislation with a common national
framework26 that defines the responsibilities of energy
retailers towards vulnerable residential customers (noting
the caveats on concessions and rebates described
above).
The NERL also sets out matters that the Australian
Energy Regulator (AER) and the Australian Energy
Market Commission (AEMC) must consider when
exercising their respective regulatory functions. For
example, the NERL states that:27
	
The AER must, in performing or exercising an AER
regulatory function or power, perform or exercise that
function or power in a manner that will or is likely to
contribute to the achievement of the national energy
retail objectives, and where relevant, in a manner that
is compatible with the development and application
of consumer protections for small customers,
including (but not limited to) protections relating to
hardship customers. [emphasis added]
Similar requirements are placed on the AEMC with
respect to its rule making functions.28
The NERL identifies two classes of vulnerable customers
that are nominated for ‘consumer protections’ with
respect to the supply of energy, namely: 29
• ‘Hardship’ customers, as defined in a retailer’s hardship
policy; and

•O
 ther residential customers experiencing payment
difficulties who have advised their retailer of this, or if
the retailer observes that the customer has repeated
difficulties in paying the customer’s bill.
A retailer must offer their ‘hardship’ customers a
payment plan but these particular customers also have
additional protections under the NERL to reflect their
higher level of financial vulnerability.
Other residential customers who advise their retailer that
they are experiencing payment difficulties (or the retailer
has good reason to believe so) must also be given access
to payment plans and are protected from disconnection
if they are meeting the agreed payment plan or have
contacted their retailer to seek a revised plan.
In practice it appears that retailers do not generally
distinguish between hardship customers and other
residential customers with payment difficulties in the
services they offer even though the NERL appears to
differentiate the two groups (without clearly defining the
criteria to distinguish them).
The principle regulatory obligations with respect to
hardship customers (only) are set out in Division 6 of the
NERL, and are summarised below:30
•O
 bligation on energy retailers to develop, manage and
communicate a hardship policy;31
•T
 he minimum requirements for a customer hardship
policy (for details see Box 1);32
•C
 onditions for AER’s approval of a hardship policy or
variation of an existing policy, including a requirement
for the AER to have regard to certain regulatory
principles, namely:33
oS
 upply of energy is an essential service for
residential consumers;
o Retailers should assist hardship customers by means
of programs and strategies to avoid disconnection
due to inability to pay bills;
o Disconnection due to inability to pay bills is a last
resort option; and
o Residential customers should have equitable access
to hardship policies, and these polices should be
transparent and applied consistently.

26.

Excluding Victoria, see Introduction

27.

NERL, Division 1, s. 205.

28.

See NERL, Division 1, s. 236 and Division 6, s. 49(2).

29.

NERL, Division 6, s. 50 (1) (a)-(b)

30.

 he NERL sets out these obligations with specific reference to ‘hardship customers’ only. A customer who was not qualified by the retailer as a hardship
T
customer even though having payment difficulties appears to sit outside these obligations including the obligations to provide minimum conditions of service
for a hardship customer.

31.

NERL, Division 6, s. 43 & 46.

32.

NERL, Division 6, s. 44.

33.

NERL, Division 6, s. 45.
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Box 1: Minimum requirements for a retailer’s
customer hardship policy34
a)	Process to identify residential customers
experiencing payment difficulties due to hardship;
b)	Process for early response by the retailer where
the customer is identified as experiencing
payment difficulties;
c)	Flexible payment options (including a payment
plan with Centrepay);
d)	Process to identify appropriate government
concessions and financial counselling services and
to notify hardship customers of these services;
e)	An outline of a range of programs that the retailer
has to assist hardship customers;
f)	Process to review the appropriateness of a
hardship customer’s market retail contract;
g)	Process or programs to assist customers to
improve their energy efficiency, where such
actions are required by a local instrument;
h)	Any variations specified by the AER or required
by the Rules; and
i)	Any other matters required by the Rules. Base
Year1.

In addition to the specific protections for hardship
customers (above), both hardship customers and other
residential customers experiencing payments difficulties
have the following important protections set out in
Division 7 of the NERL:
•O
 bligation on energy retailers to offer payment plans
to both hardship customers and to other residential
customers experiencing payment difficulties;35
•P
 rohibition on debt recovery if customer adheres to
payment terms or retailer has failed to comply with
requirements of hardship policy or the law;36

34.

See NERL, Division 6, s 44 (a) – (i).

35.

NERL, Division 7, s. 50.

36.

NERL, Division 7, s. 51

37.

NERL, Part 12, Division 2, s. 282.

38.

NERR, r. 71.

39.

NERR, r. 72.

40.

• Retailers’ obligations to provide quarterly and annual
performance information to the AER.37

2.2.2 Requirements under the National
Energy Retailer Rules (NERR)
The NERR provides further detail on the application of
the NERL in the development, application and approval
of each retailer’s hardship policy.
Specifically, the NERR reinforces the obligations for
retailers to communicate their customer hardship
policy38, to implement suitable payment plans39, to
apply a waiver of late payment fees40, provide access to
payment by Centrepay41, to develop and apply hardship
program indicators.42
The NERR also specifically leaves open the option for
a retailer to waiver the debt of a hardship customer –
however this is not an obligation.43
The NERR includes the process a retailer must work
through prior to disconnecting a customer for nonpayment.44 The NERR also sets out when a retailer
cannot arrange for a customer to be disconnected.45
This prohibition on disconnection includes a hardship
customer or a residential customer who is adhering to
a payment plan. It also extends to the situation where a
customer has made a complaint that is directly relating
to the reason for the proposed disconnection to the
retailer or an ombudsman.
Disconnection is also prohibited when a retailer becomes
aware that the customer has formally applied for
assistance such as a rebate, concession or relief payment
under any government funded scheme, and the decision
on the application is pending.
The NERR also requires the AER to set a “minimum
disconnection amount” of debt. If a residential
customer’s energy debt is less than the specified
minimum amount, the retailer cannot disconnect that
customer for non-payment.46

NERR, r. 73

41.

NERR, r. 74

42.

NERR, r. 75

43.

 ERR, r. 76. Specifically the rule states that nothing in this Part (r. 71 – r. 75) prevents a retailer from waiving any fee, charge or amount of arrears for a hardship
N
customer in accordance with the retailer’s hardship policy.

44.

NERR, r. 111 (1) – (3).

45.

NERR, r. 116 (1).

46.

 ERR, r. 116 (g). The AER approved a minimum amount of $300 (GST inclusive) for both gas supply and electricity supply, effective from July 2012.
N
The AER is currently conducting a review of this amount (see: AER: Review of the Minimum Disconnection Amount –2016). http://www.aer.gov.au/
retail-markets/retail-guidelines/review-of-the-minimum-disconnection-amount-2016
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With respect to the suitability of a payment plan for a
hardship customer, the NERR mandates that:47
1) A payment plan for a hardship customer must have
regard to the customer’s capacity to pay, the arrears
owing by the customer and the customers expected
energy consumption needs over the next 12 months; and
2) The retailer must inform the customer of the duration
of the plan, the instalment amounts and dates due, the
number of instalments to recover the arrears and, if
payments are required in advance, the basis on which
instalments are calculated.

2.2.3 AER’s guidance for approval of a
retailer’s hardship policy
In 2011, the AER published a guidance notice to inform
retailers how it will interpret the requirements in the
NERL and NERR and what factors it will take into
account when approving a retailer’s hardship policy.48
For example, in its guidance to retailers, the AER stated
that a retailer’s hardship policy should satisfy the
following principles based on the NERL requirements:49
•T
 he supply of energy is an essential service for
residential customers;
•R
 etailers should have programs and strategies in place
to assist customers to avoid disconnection solely due
to inability to pay;
•D
 isconnection of a hardship customers should be a
“last resort”; and
•C
 ustomers should have equitable access to a hardship
program.50
The AER’s guidance to retailers also sets out some 13
separate “factors” that flow from these principles and will
be considered by the AER when approving a retailer’s
hardship policy.
The factors include such matters as: whether the policy
is clearly written and “consumer friendly”; explains how a
customer can access a hardship program; the obligations

47.

on customers re compliance with the program; and
information on the retailer’s complaints handling
procedures.51
The AER’s Final Guidance (2011) to retailers includes
a checklist that the AER will use to assess whether a
retailer’s hardship policy complies with the minimum
requirements in the NERL and with the NERR.52
Table 1 on the following page sets out these hardship
indicators.53

2.2.4 Retail Performance Reporting &
Hardship Policies
In addition to approving retailers’ hardship policies, the
AER has an important role in monitoring and reporting
retailers’ performance on a range of hardship indicators.
The AER’s obligations to monitor and report on
performance are set out in some detail in the NERL. For
example, the NERL requires the AER to determine and
publish hardship indicators54 along with procedures and
guidelines to provide guidance to retailers on measuring
performance against these hardship indicators.55
The NERL also requires the AER to publish an annual
‘Retail Market Performance Report’. This Report
must include, inter alia, a report on the performance
of retailers by reference to the ‘hardship program
indicators’.56
The AER’s performance reporting framework
was finalised in 2012 after extensive consultations
with stakeholders.57 The framework includes both
quarterly and annual reporting on many measures
including customer complaints, handling of customers
experiencing payment difficulties, levels of debt,
disconnection and reconnection, energy concessions,
security deposits, and hardship program indicators.
The AER’s hardship program indicators for customers
experiencing payment difficulties are particularly relevant
in this context. The indicators include the following
relevant measures for electricity and gas (E&G) customers:

NERR, r. 72 (1) – (2).

48.

AER, Final Guidance on AER approval of customer hardship policies, May 2011.

49.

ibid, section 2.7, p. 7.

50.
51.

NERL, Division 6, s. 45(3).
For details of the 13 factors identified by the AER, see: AER, Final Guidance on AER approval of customer hardship policies, May 2011, p. 8.

52.

See NERL, s. 287.

53.

 he AER’s hardship indicators include 10 measures that must be reported quarterly and an additional 3 measures that form part of the AER’s annual retail
T
performance report. Results are generally reported by jurisdiction and by retailer.

54.

NERL, s. 287.

55.

NERL, s. 286.

56.

NERL, s. 284 and s. 285.

57.

 ee: AER (Retail law), Performance Reporting Procedures and Guidelines, June 2012, Version 2, p. 15-17, “Handling customers experiencing payment
S
difficulties”.
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Table 1: Customer hardship policy approval submission checklist
Section

Requirements

Included in
customer
hardship policy

3.3-3.7

Identifying customers
experiencingpayment difficulties

Processes to identify customers eligible for inclusion in the
hardship program including:
• Self identification
• Retailer identification
• PPM customers

3.8-3.10

Early response

Processes in place for early response

3.11-3.13

Flexible payment options

Flexible payment options that may be offered, including:
• Payment plans
• Centrepay

3.14-3.16

Government concession programs
and financial counselling services

Processes in place to identify and notify the customer of:
• government concession programs, and
• financial counselling services

3.17-3.19

Programs used to assist hardship
customers

Programs and initiatives that are on offer to hardship
customers

3.20-3.22

Processes to review market retail
contracts

Processes for reviewing the appropriateness of hardship
customers’ market retail contracts to ensure Centrepay
available

3.23-3.25

Strategies to improve energy
efficiency

Processes or programs to assist customers with strategies
to improve their energy efficiency, including:
• those required by a local instrument
• others offered by the retailer

3.30-3.32

Other hardship obligations

Hardship customers will not be charged late payment fees.
Hardship customers will not be required to pay a security
deposit
Communication and promotion of the customer hardship
policy to residential customers
Disconnection of a hardship customer’s premises is a last
resort option

Source: AER, Final Guidance on AER approval of customer hardship policies, May 2011, p. 24. Note: PPM is pre-payment meter customers.

•N
 umber of residential E&G customers on a retailer’s
hardship program at the end of each month;

o Prepayment meter
o Any other payment method

•N
 umber of E&G hardship program customers who are
also energy concession customers;

• Average energy bill debt of E&G program customers;

•N
 umber of E&G customers denied access to the
hardship program during each month;

• Reasons for customers exiting the program;

•A
 verage debt upon entry to the hardship program by
calendar month;
•L
 evels of debt of customers entering the hardship
program with an energy bill debt that was:

• Number of customers exiting the program;
•D
 isconnection of previous hardship program
customers;
• Reconnection of previous hardship program customers;
• Assistance provided to hardship program customers;

o between $0 and $500

• Case studies (optional).

o over $500 but less than $1,500

Figure 3 below provides an illustration of the type of
information that the AER publishes based on the data
collected from retailers on their payment plans and
hardship programs.

o over $1,500 but less than $2,500
o $2,500 or more
•P
 ayment methods of hardship customers:
o Payment plan
o Centrepay

It is clear from Figure 3, for instance, that hardship
customers (as defined by the AER) are experiencing
much higher levels of average debt than other vulnerable
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NERL, the NERR, the AER’s Final Guidance to retailers
for the approval of Hardship Policies and the AER’s
Performance Reporting Procedures and Guidelines.

customers on payment plans. There are also significant
differences between jurisdictions in the proportion of
customers on payment plans or hardship programs. It is
not clear from the AER’s report what are the reasons for
these differences.
Although not illustrated here, the AER’s performance
reports also suggest there are very significant differences
between retailers on the AER’s various hardship indicators.
SACOSS would expect that an effective national policy
for the management of vulnerable customers should not
result in such a diversity of outcomes.
National regulatory policy needs to be sufficiently
flexible to address the differences between jurisdictions,
and responsive to the various underlying causes of
vulnerability and energy affordability. However, the
ultimate goal should include some consistency and
equity in outcomes for vulnerable customers across the
country. It remains to be seen if this divergence continues
into the future and following the implementation of the
AER’s Sustainable Payment Plan Framework.

2.2.5 SACOSS’ conclusions regarding the
AER’s current framework

Each regulatory instrument has been developed
following a substantial consultation process and draws
on the experience of jurisdictional regulators, the energy
retail industry, jurisdictional ombudsmen and community
representatives.
Taken together, the regulatory requirements should
provide a significant degree of protection for customers
experiencing payment difficulties. Appropriately, the
regulatory requirements have a particular focus on what
are called ‘hardship customers’.
Unfortunately, however, there is no clear definition of
what constitutes a vulnerable customer, a customer
facing payment difficulties or a hardship customer. For
instance, the NERL defines a hardship customer as:58
 residential customer who has been identified as a
a
customer experiencing financial payment difficulties
due to hardship in accordance with the retailer’
customer hardship policy.
In other words, a hardship customer is a hardship
customer if an individual retailer defines them to be such
in their hardship policy.

The current national regulatory framework for the
management of vulnerable customers consists of the

Figure 3: Residential Electricity Customers repaying debt and average debt as at 30 June 2015
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58.

NERL, Div. 1, s. 2(1), p. 35.
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Many of the regulatory protections for a customer are
linked to the customer being defined as a hardship
customer. Therefore, in the interests of equitable access
to hardship program protections, it is important that
there is consistent application of the definition of a
hardship customer.
However, retailers can and do vary in how they identify
a hardship customer and therefore which customers will
gain access to the additional protections in the retailer’s
hardship program.59
Similarly, there is no real definition of what counts as a
customer experiencing “financial payment difficulties” as
set out in the second leg of the NERL’s categories of
customers requiring specific protections from disconnection.
Most retailers’ hardship programs include some sort of
eligibility criteria and financial hardship indicators. These
may include self-reports or referrals from third party
agencies and/or billing history data.
However, again there is a lack of consistency regarding
what constitutes a “financial payment difficulty” that will
create an obligation on the retailer to offer a payment
plan and to withhold disconnection for non-payment
while that plan is in place (as required by the NERL).
As a result, retailers appear to have developed their own
set of financial indicators of hardship, and this in turn has
led to inconsistent outcomes for customers regarding
access to a payment plan or a hardship program and the
debt levels that they take into the plan or program.
There is also little regulatory guidance for determining
what type of payment plan is most appropriate and the
time period over which the repayments occurs.
Nor is their regulatory guidance on what are the most
effective and realistic methods for improving the
efficiency of energy use in the home for vulnerable
customers.
The AER’s Final Guidance for instance requires the
retailer to have processes or programs in place to assist
customers with their energy efficiency60 but it does not
provide guidance about what these programs should
be. As a result, retailers have adopted very different
practices ranging from energy saving ‘tips’ on the retailers’
web-sites to retailers arranging for in-home audits.
SACOSS also notes that there is limited referral in
the NERL, NERR or the AER’s Final Guidance to the
quality of the interactions between the customer and

59.

60.
61.

62.

the retailer.61 SACOSS considers that the quality of this
interaction includes treating customers with empathy
and respect, engaging customers in the process, allowing
customers a sense of control over the process.
These are, in turn, all factors that are fundamental to the
successful management of vulnerable customers. The
variation in outcomes for different retailers in terms of
the level of debt and the completion rates for repayment
plans suggests that retailers may vary significantly in the
quality of their interactions with customers.
In contrast, Yarra Valley Water’s measured success in
reducing debt levels and increasing level of payment
plan compliance demonstrates the value of focussing
on the quality of the interactions with the customer in
establishing a sustainable payment plan and ensuring
completion of the plan.
The NERL states that as a matter of principle all
residential customers should have equitable access
to hardship policies and that these policies should be
transparent and applied consistently.62
However, the variations in practices and outcomes
between retailers and even within a retailer over time,
suggest that this principle is somewhat lacking in
practice across the sector.

2.3 The Victorian Legislation,
Energy Retail Code and Guidelines
2.3.1 Background
Victoria had long seen itself as a leader in energy market
reform and consumer protection. Therefore, the Victorian
Government has been reluctant to sign up to the NECF
if it perceives that this will reduce or remove some
consumer protections available to energy users in Victoria.
Taken together, the Victorian energy legislation, Energy
Retail Code and the energy licences and ESC guidelines
provide a relatively well-developed framework for
the protection of vulnerable customers. Unpicking
this framework is, arguably, a relatively complex task
compared with other jurisdictions.
As a result, Victoria is not yet a signatory to the NECF
although in recent years there has been a move to better
align Victorian legislation, licences, codes and guidelines
with the NECF in the expectation that Victoria would
eventually sign up to the NECF; albeit with a number

 or example, the minimum requirements for a customer hardship policy only specify that the retailer must have a ‘process to identify residential customers
F
experiencing payment difficulties due to hardship’. See NERL, s. 44 (a).
AER, Final Guidance on AER approval of customer hardship policies, May 2011, Section 3.23 – 3.25, p. 15.
 he main reference to the quality of the interaction is in the AER’s Final Guidance and this is made in the context of staff training and as one of the factors the
T
AER ‘may consider’. See ibid, 3.4 (b), p. 10.
NERL, Division 2, s. 45 (3).
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of derogations to preserve elements of the consumer
protection framework. For example, the current Victorian
Energy Retail Code63 reflects the Victorian Government’s
policy intent of aligning Victorian retail codes and
guidelines with the national retail regulation (the NECF)
“to the extent possible”64.
In Victoria, the energy industry retail legislation (including
consumer protections) and the legislation governing the
role and responsibilities of the ESC are solely the province
of the Victorian Government. The Victorian Government
can also direct the ESC to undertake investigations and
has done so with respect to the current investigation into
the Victorian consumer protection framework.
The ESC is the regulatory body tasked with the
development and implementation of the Energy Retail
Code, and associated guidelines and licence conditions.
As such, the ESC has significantly more influence over
the structure and content of the consumer protection
framework in Victoria for licenced retailers and their
customers than the AER.
While the AER’s role is limited to guidance and
enforcement of the law and rules, the ESC combines the
rule making and rule implementation and enforcement
roles of both the AEMC and the AER (respectively).
The energy industry legislation and the ESC legislation
set out relatively high level parameters with respect to
consumer protection, as discussed below. The detailed
obligations on retailers relating to consumer protections,
including the protection of vulnerable customers, are
contained in the Energy Retail Code and associated
guidelines.65

2.3.2 Requirements under the Energy
Industry Acts
The relevant energy industry acts in Victoria are the
Electricity Industry Act 2000 (GIA) and the Gas Industry
Act 2001 (GIA).

2.3.2.1 Energy sector objectives in the Industry Acts
The EIA and GIA set out specific energy sector objectives
for the ESC. These three objectives are to promote:66
•C
 onsistent regulatory approach between the electricity
and gas industries, to the extent that it is efficient and
practicable to do so;

• The development of full retail competition; and
•P
 rotections for customers, including in relation to
assisting customers who are facing payment difficulties.
Given these legislated objectives, the ESC must find a
careful balance between promoting retail competition
and protecting consumers, particularly consumers facing
payment difficulties.
For example, additional regulation of retailers has the
potential to inhibit the entry of new retail companies
into the retail market, ultimately leading to reduced
competition and higher prices for consumers.
SACOSS considers that it is important to test the ESC’s
proposed amendments to the Energy Retail Code against
these statutory objectives. In particular, it is not clear
to SACOSS how the ESC has considered the statutory
objective of protecting consumers with the objective of
promoting full retail competition. Promoting full retail
competition would require a careful and transparent
assessment of the costs and benefits of such a significant
change including the costs of creating a separate consumer
protection process to the established national process.
This same challenge will arise when considering the
statutory obligations on the ESC under the Essential
Services Commission Act 2001 as discussed below.

2.3.2.2 Financial hardship policies in the
Industry Acts
As a condition of a retail licence, the EIA and GIA require
retailers to prepare a policy to deal with domestic
consumers experiencing financial hardship, and submit
that policy for approval to the ESC within three months
of being granted a licence.67
The obligation in section 43 of the EIA and 48G of the GIA
is supplemented by additional requirements as set out
below. These requirements include the quite extensive
amendments to the acts made in 2014 as part of the
project to harmonise Victorian legislation with the NECF.
The ESC is also empowered under the acts to direct a
‘licensee’ (retailer) to review and amend their policy for
customers facing financial hardship.68
A retailer’s financial hardship policy for domestic
customers must include:69
• Flexible payment options;
• Provision for the auditing electricity usage;

63.

Energy Retail Code Version 11, January 2015.

64.

 ee ESC, “Harmonization of Energy Retail Codes and Guidelines with the National Energy Customer Framework”. http://www.esc.vic.gov.au/project/
S
energy/2116-harmonisation-of-energy-retail-codes-and-guidelines-with-the-national-energy-customer-framework/

65.

 rior to Version 11 of the Energy Retail Code, the ESC’s Hardship Customer Guidelines were contained in a separate document. It now forms part of
P
Version 11 of the Code.

66.

 IA (2000), s. 10 (a) – (c), GIA, s. 18 (a) – (c). The objectives in the EIA and GIA were updated in 2015 to include specific reference to customers
E
facing payment difficulties,. (see: Energy Legislation Amendment (Consumer Protection) Act 2015, s. 4.

67.

EIA, s. 43 and GIA, s. 48G.

68.

EIA, s. 43A and GIA.

69.

EIA, s. 43C and GIA.
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•F
 lexible options for purchase or supply of replacement
electrical equipment; and
•P
 rocesses for the early response by both retailers and
customers to electricity bill payment difficulties.
The EIA and GIA also state that the ESC may develop,
issue and amend guidelines in relation to the retailers’
financial hardship policies and these guidelines must be
published by the ESC.70
In approving a financial hardship policy for domestic
customers, the ESC must have regard to a number of
factors including:71
•T
 he essential nature of electricity and gas supply;
•A
 n expectation that retailers will work with domestic
customers to manage present and future electricity or
gas usage and associated financial obligations;
•S
 upply will not be disconnected solely because of a
customer’s inability to pay for electricity or gas supply;
•T
 he principle that energy should only be disconnected
as a last resort; and
•T
 he principle that there should be equitable access
to financial hardship policies and that those policies
should be transparent and applied consistently.
The Industry Acts direct that a retailer cannot disconnect
a domestic customer if the customer is complying with
the terms and conditions of an agreement entered into
under the terms of a retailer’s financial hardship policy. A
term in a market contract is void if it is inconsistent with
these obligations.72

2.3.3 Requirements under the Essential
Services Commission Act 2001 (ESC Act)
The ESC Act sets out the specific objective of the ESC,
which is to promote the long-term interests of Victorian
customers with regard to the price, quality and reliability
of essential services.73
In seeking to achieve this outcome, the ESC must have
regard to the following matters (as relevant):74
•E
 fficiency in the industry and incentives for long-term
investment;

70.

• The financial viability of the industry;
•T
 he degree of, and scope for, competition within
the industry;
•T
 he relevant health, safety, environmental and social
legislation applying to the industry;
•T
 he benefits and costs of regulation (including
externalities and the gains from competition and
efficiency) for:
oc
 onsumers and users of products and services
(including low income and vulnerable consumers);
o regulated entities;
•C
 onsistency in regulation between states and on a
national basis; and
•A
 ny other matters specified in the industry’s
empowering instrument.
In January 2016, the ESC Act was amended to further
promote the objectives of the ESC and to include a
new objective for the ESC to promote protections for
customers including in relation to assisting customers
who are facing payment difficulties.75
These amendments to the ESC Act also included a
requirement for the ESC to publish an annual Compliance
and Enforcement Report.76 The report will provide more
detailed information on retailer performance including
the retailers’ performance against the obligations in
the Energy Retail Code and with respect to customer
disconnection and reconnections.77
The amendments also strengthened the capacity of the
ESC to enforce the obligations under the industry acts
and the Energy Retail Code and to take action on retailers
that do not comply with the relevant Codes.78 The ESC
has recently published its compliance and enforcement
policy that sets out the ESC’s approach to compliance
and enforcement under the revised ESC Act.79
Similar to the EIA and the GIA, SACOSS notes that
the ESC Act requires the ESC to balance a number of
potentially competing factors. For example, the ESC Act
requires the ESC to have regard to efficiency, viability
and competition in the industry while promoting the
long-term interests of consumers.

EIA, s. 44 and GIA.

71.

EIA, s 45 and GIA.

72.

EIA, s. 46A and GIA.

73.

Essential Services Commission Act 2001, s. 8.

74.

Essential Services Commission Act, 2001 s. 8A.

75.

See: Energy Legislation Amendment (Consumer Protection) Act 2015.

76.

Essential Services Commission Act 2001 s. 54V.

77.

Essential Services Commission Act 2001 s. 54W.

78.

 ee, Energy Legislation Amendment (Consumer Protection) Act 2015, s. 14 & s. 17. These sections set out amendments to s. 10 of the ESC Act and s. 54
S
(respectively).by including a new section 10AA.

79.

Essential Services Commission 2016, Energy Compliance and Enforcement Policy, July 2016.
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As described above, the ESC Act also requires the ESC
to balance the benefits and costs of regulation with
specific reference to the low income and vulnerable
customer sector.
The ESC’s proposed amendments to the Energy Retail
Code must, therefore, be tested against all the ESC’s
statutory requirements under the industry acts and the
ESC Act.

2.3.4 Victorian Energy Retail Code–
Version 11 (Energy Retail Code)
2.3.4.1 Background to the Victorian Energy
Retail Code
The Energy Retail Code is a ‘Code of Practice’ that
applies to all licenced energy retailers.80 The Energy
Retail Code has the power of law and the ESC can
enforce compliance with the Code including imposing
penalties for non-compliance.
The Energy Retail Code covers many issues that are
relevant to all customers, including vulnerable customers,
such as: explicit informed consent; terms and conditions
in standard retail contracts and market retail contracts;
energy price and product disclosure; publication of
offers; billing requirements; tariff changes; security
deposits; information provision and marketing activity.

outcomes for customers. In particular, the Victorian
Energy Retail Code includes:
•A
 distinction between ‘hardship customers’ and
‘customers experiencing payment difficulties’. A
retailer’s obligations to hardship customers are more
extensive than to the general category of customers
experiencing payment difficulty. However, there is no
clear and objectively defined distinction between the
two classes of customer;
•T
 he definition of a ‘hardship customer’ is somewhat
circular: a hardship customer is what a retailer’s
hardship policy says it is. For instance, the definition of
a ‘hardship customer’ in the Energy Retail Code mirrors
that in the NERL, namely:81 82
oh
 ardship customer means a residential customer of a
retailer who is identified as a customer experiencing
financial payment difficulties due to hardship in
accordance with the retailer’s customer hardship policy.
•S
 imilarly, the definition of a ‘payment plan’ is circular:
a payment plan is defined as a plan for a hardship
customer or a residential customer who is not a
hardship customer but who is experiencing payment
difficulties.83 Such a definition also requires clarification
on what is a hardship customer that goes beyond the
definition cited above.

2.3.4.2 Obligation to offer payment plans

More particularly, the Energy Retail Code now includes
specific obligations on licenced retailers with respect to their
customer hardship policies and disconnection procedures.

As discussed above, a retailer must offer and apply
payment plans for both hardship customers and all other
residential customers experiencing payment difficulties.

The discussion in this section of the report centres on
Version 11 of the Energy Retail Code that was published
in October 2014 with minor revisions in January 2015.

A customer may self-identify as a ‘hardship customer’
and a ‘customer experiencing payment difficulties’.
Alternatively, the retailer may identify the customer if the
retailer believes the customer is experiencing repeated
difficulties in paying the bill or otherwise requires
payment assistance.

Version 11 of the Energy Retail Code was prepared as
part of the Victorian project to harmonise the Code
with the NECF ‘to the extent possible’. Version 11 also
incorporated a number of what were previously separate
ESC Guidelines including “Guideline no 21 – Energy
Retailers’ Financial Hardship Policies – April 2014.”
Given the overall project to harmonise the Victorian
Energy Retail Code with the NECF regulatory
instruments, the existing Code requirements are similar
to those found in the national laws and rules.
As such, the Victorian Energy Retail Code Version 11
includes some of the same ambiguities and definitional
difficulties which, in turn, may result in different

80.

In both instances, a retailer is obliged to provide information
to the customer about the availability of government
funded energy charge rebate, concession or relief
schemes including the Victorian Utility Relief Scheme.
However, a retailer is not obliged to offer a payment plan
if the customer has had two previous payment plans
cancelled for non-payment in the previous 12 months
or has been convicted of illegal use of energy in the
previous two years.

 he Energy Retail Code does not cover suppliers of electricity or gas who are classified as exempt retailers under a General Exemption Order or individual
T
exemption granted under an Order in Council.

81.

ESC, Energy Retail Code, Version 11, p. 14.

82.

 owever, the Code does state, when setting out the contents of a customer hardship policy, that “..a customer in financial hardship is a residential customer who
H
has the intention but not the capacity to make a payment within the timeframe required by the retailer’s payment terms. See ESC, Energy Retail Code, Version
11, cl. 71B (2)(a), p. 66.

83.

ibid, p. 16.
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Section 72 of the Energy Retail Code sets out the high
level requirements of a payment plan for both a hardship
customer and a customer experiencing payment
difficulties as defined in the Code.84 Section 72 states:
•a
 payment plan must have regard to a customer’s
capacity to pay; any arrears owed by the customer and
the customers expected energy consumption needs
over the following 12 months;85

payment option irrespective of whether the customer is
on a standard or a market contract.92
If the customer is already on a market contract that does
not include the Centrepay option, then the retailer must
transfer the customer (with the customer’s explicit informed
consent) to a market contract that does include that
option at no cost or penalty to the customer.93

•a
 payment plan must include an offer for a customer to
pay in advance or in arrears by instalment payments;86

2.3.4.3 Obligation to develop and apply a
customer hardship policy (CHP)

•a
 retailer must inform the customer of the duration of
the plan, the amount of each instalment, the frequency
of instalments and the date by which each instalment
must be paid.87

The Energy Retail Code states that for the ESC to
approve a CHP, the CHP must include the specific
requirements set out in the EIA and GIA.94

A retailer must not commence proceedings to recover
an energy sale debt from a residential customer if the
customer continues to adhere to the terms of an agreed
energy plan or payment arrangement.88 If the retailer has
failed to comply with all aspects of the retailer’s hardship
policy, the industry acts and the Retail Energy Code,
including offers of payment plans, the retailer cannot
commence debt proceedings.89
The Energy Retail Code also provides some protection
for a ‘small customer’ (including residential customers)
regarding a retailer’s request for a security deposit.
For instance, a retailer cannot require a residential customer
to provide a security deposit if the customer is identified
as a hardship customer by their current retailer or was
identified as a hardship customer by another retailer.90
In addition, a retailer cannot demand a security deposit
from a residential customer unless the retailer has
offered the option of a payment plan and the customer
has rejected the offer.91
The Energy Retail Code also sets out very specific
obligations on a retailer to allow a hardship customer
access to payment using the Centrepay facility. A retailer
must allow the hardship customer to use Centrepay as a

In addition to compliance with the industry acts, section
71B of the Energy Retail Code sets out the expected
contents of a CHP if it is to be approved by the ESC.
Box 2 below provides a summary of the extensive list of
requirements for a retailer’s hardship policy.

2.3.4.4 Disconnection and Reconnection
The Energy Retail Code includes a strict prohibition on
a retailer disconnecting a customer who is a hardship
customer or a residential customer who has informed the
retailers that they are experiencing payment difficulties.95
In addition, if the retailer believes the customer is
experiencing repeated difficulties in paying the energy
bills or requires payment assistance, the retailer must not
disconnect the customer unless the customer has been
offered two payment plans in the previous 12 months
and has not agreed to either of them or has not paid the
retailer in accordance with the payment plan(s).96
The retailer is also prohibited from disconnecting a
customer if the retailer is advised that the customer has
applied for assistance such as for a rebate, concession
or relief payment under a relevant government funded
scheme and the decision on the application has not yet
been made.97

84.

 SC, Energy Retail Code, s. 33 (4) links the obligation for payment plans for customers experiencing payment difficulties to s. 72, although s. 72 (1) refers to a
E
payment plan for a ‘hardship customers’. See also Note to s. 72.

85.

ESC, Energy Retail Code, s. 72(1)(a).

86.

ESC, Energy Retail Code, s. 72(1)(b).

87.

ESC, Energy Retail Code, s. 72(2)(a) & (b).

88.

ESC, Energy Retail Code, s. 72A(a).

89.

ESC, Energy Retail Code, s. 72A(b).

90.

ESC, Energy Retail Code, s. 40(3)(a) & (b).

91.

ESC, Energy Retail Code, s. 40 (4).

92.

ESC, Energy Retail Code, s. 74(2) & (3).

93.

ESC, Energy Retail Code, s. 74(4) – (8).

94.

ESC, Energy Retail Code, s. 71A(2).

95.

ESC, Energy Retail Code, s. 111(2)

96.

ESC, Energy Retail Code, s. 111(2) (a)-(c).

97.

ESC, Energy Retail Code, s. 116(e).
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Customers cannot be disconnected if the outstanding
amount relates to an energy bill less than $120 (GST
exclusive).98
A customer has the right to be reconnected if they have
rectified the debt or made satisfactory arrangements
with the retailer for repayment of the debt within 10
business days of the disconnection.99
More particularly, if a ‘small customer’ is eligible for a Utility
Relief Grant (URG) and applies for that grant within 10
business days of disconnection, the retailer must take
this as rectification of the matter that led to disconnection.100

2.3.5 Retail Performance and Hardship
Program Indicators
The ESC highlights that:101
	
Victorian legislation aims ‘to promote best
practice’ in facilitating continuity of energy supply
to domestic customers experiencing financial
hardship …The Energy Retail Code is the primary
instrument that sets out obligations of energy
retail businesses with respect to customers
experiencing financial hardship.
The Energy Retail Code states that the ESC may,
in consultation with retailers and other interested
stakeholders, determine hardship program indicators.102

Box 2: Energy Retail Code: Contents of a Retailer Hardship Program
(a) r eflect the fact that a customer in financial hardship is a customer who has the intention but not the capacity
to make a payment within the timeframe of the retailer’s payment terms;
(b) allow customers in financial hardship to identify themselves to the retailer, be identified by a financial
counsellor to the retailer or be identified by the retailer;
(c) provide details of the processes and criteria the retailer will use to identify hardship customers;
(d) provide details of the options that will be provided to hardship customers and how they will be assisted to
maintain participation in the payment plans;
(e) provide details of the process the retailer will use to work with the hardship customer and, as appropriate,
with a financial counsellor;
(f) offer fair and reasonable payment options with fair and reasonable instalment intervals that accommodate
individual circumstances and to monitor payments including debt levels;
(g) provide details of how and in what circumstances the retailer will make field audits of energy usage and the
cost to the customer of these including circumstances for partial funding by customer;
(h) provide details of circumstances when retailer will assist customer to replace electrical and gas appliances;
(i) provide for the referral of hardship customers to other support agencies where appropriate;
(j) s et out the process the retailer will follow to advise a hardship customer of their rights and obligations under
the hardship plan;
(k) set out circumstances in which a hardship arrangement will cease;
(l) require the retailer’s staff to be made aware of the policy and require staff with direct involvement to have the
necessary skills to ‘sensitively’ engage with hardship customers;
(m) b
 e transparent, accessible and communicate to hardship customers; financial counsellors and community
assistance agencies;
(n) recommend the most appropriate tariff at the time of entry into the hardship program;
(o) monitor hardship customer’s behaviour and consumption to ensure they remain on the most appropriate
tariff and facilitate a tariff change if necessary.

98.

ESC, Energy Retail Code, s. 116(g).

99.

ESC, Energy Retail Code, s. 121(1).

100.
101.

ESC, Energy Retail Code, s. 121(2A).
Essential Services Commission 2016, Energy Retail Comparative Performance Report – Customer Services, May 2016, p. 22.
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These indicators may cover entry into hardship
programs, participation in hardship programs and
assistance available to and provided to customers under
customer hardship policies.103
The ESC’s annual Energy Retail Comparative Performance
Report – Customer Service, provides (inter alia) an
annual update of customer participation and retailers’
performance on the payment plans and hardship
programs.
As an example, Table 2 below summarises the ESC’s
findings for 2014–15 for the two categories of services
offered to customers experiencing payment difficulty,
namely payment plans and hardship programs.
The ESC intends to update its annual Energy Retail
Comparative Performance Report to include additional
measures of retailer performance on a range of hardship
indicators. The revised report will also include information
on the ESC’s compliance and enforcement activities.
SACOSS notes that it is important that these reports
are published as soon as possible if they are to have
maximum value to customers, retailers and regulators.

2.3.6 SACOSS’ conclusions regarding the
ESC’s current framework
The current regulatory framework for the management
of vulnerable energy customers in Victoria consists of
the industry acts (the EIA and the GIA), the ESC Act and
the Energy Retail Code (including the previous Guideline
21 on Hardship Programs).
In 2014, the ESC undertook a very substantive program
to rewrite the Energy Retail Code in order to better align
its content with the NECF.
Since 2015, the Victorian Government has been
strengthening the legislative framework. For instance, the
Government has included a new objective in the EIA, the
GIA and the ESC Act which require the ESC to explicitly

consider the impact of its decisions on customers
experiencing payment difficulties.
SACOSS notes that this may contradict the objective in
the Act of promoting competition and it is not clear how
the ESC should or does balance these two requirements.
The compliance and enforcement powers of the ESC
have also been increased through amendments to the
ESC Act and the ESC has recently released guidance
on how it proposes to implement these enhanced
powers. As noted above, the ESC will be expanding its
performance reporting on customer outcomes, retailer
compliance and the ESC’s enforcement activities.
SACOSS notes that the ESC consulted widely during
these developments of Version 11 of the Retail Code
and the consumer representatives in Victoria generally
supported its approach. SACOSS considers these
developments have moved the Victorian energy market
towards a more equitable consumer protection regime
for customers experiencing payment difficulties.
However, given the retail market data is not yet available
for 2015–16 it remains to be seen if the current Code has
succeeded in its intent.
In addition, there are a number of gaps that SACOSS
has identified in the current national framework that also
appear in the current Victorian framework.
For example, there is some ambiguity over how a
hardship customer is identified versus a customer
experiencing payment difficulties, yet this distinction
underpins the level of support provided to a customer
experiencing payment difficulties.
It is hardly surprising that there are large differences
in the rate of participation in hardship programs when
different retailers may use different criteria and different
sources to identify hardship customers.

Table 2: Customer participation rates in payment plans and hardship programs
Victorian Data
Payment Plans (not hardship)

Hardship Programs

Rate per 100
customers

Highest rate1

Lowest rate1

Electricity

3.25

9.13

1.42

Gas

3.08

8.31

1.21

Electricity & Gas

1.202

1.66

0.4

Note 1: Includes only first tier retailers and major second tier retailers (AGL, Energy Australia, Lumo, Origin Energy, Red Energy, Simply Energy),
Note 2: Rate is based on rate per 100 electricity customers, due to difficulties disaggregating the relevant data.
Source: ESC, Energy Retail Comparative Performance Report – Customer Service, May 2016, Tables 3.1, 3.2 and 3.4.

102.

ESC, Energy Retail Code, s. 75(1).

103.

ESC, Energy Retail Code, s. 75(2).
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Like the NECF’s minimum requirements for an approved
hardship policy, the requirements in the ESC Act focus
on ensuring there are processes in place to identify
hardship customers and to determine the appropriate
payment plans. It is less clear what these processes
should include.
Similarly, the criteria by which a customer can be
classified as having payment difficulties and eligible for
a payment plan is not clearly defined in the regulatory
instruments. It is again not surprising that there is a large
range in proportion of customers on payment plans
across different retailers.
The ESC Act also requires that the retailer offer payment
plan options that are fair and reasonable. However,
it is up to the retailer to further define what fair and
reasonable may be for each individual customer. There is
no guidance on this in the regulatory instruments.
The retailers must also set out ‘how and in what
circumstances’ they would propose an energy audit
or appliance replacement. The regulatory framework
provides no guidance on how this decision might be
made or what level of assistance should be provided in
these circumstances.
This may explain why the ESC states that its 2014–15
retail performance data show that: “energy field audits
are not being provided to customers by retailers to
any meaningful extent”.104 Only two retailers reported
conducting energy field audits.

SACOSS noted a similar gap in the NECF framework
and highlights again the importance of the quality
of interaction between the retailer and the customer
and the importance of the customer having a sense of
engagement and control in the process.
The variation in outcomes for the customers of
different retailers suggests that retailers may also vary
significantly in the quality of these interactions with the
vulnerable customers.
The Victorian legislative framework emphasises as a
matter of principle that all residential customers in
financial hardship should have equitable access to
hardship policies and that these policies should be
transparent and applied consistently.106
However, just as we observed in the national framework,
the variations in practices and outcomes between
retailers in Victoria and even within a retailer over time,
suggest that this principle is lacking in practice across
the sector.
The frustration is that these gaps continue despite
the best intentions of all stakeholders to implement
a sustainable program for customers experiencing
payment difficulties that minimises the rate of
disconnection due to inability to pay energy bills.
The next section of this report will consider the
outcomes of the AER’s and the ESC’s review of their
hardship policies in 2014–15.

SACOSS also notes that there is limited referral in
Victorian regulatory instruments to the quality of the
interactions between the customer and the retailer.105

104.

Essential Services Commission 2016, Energy Retail Comparative Performance Report – Customer Services, May 2016, p. 30.

105.

 he main reference to the quality of the interaction is in the ESC’s Energy Retail Code where it refers to a process for training staff in the skills to sensitively
T
engage with hardship customers as one of the factors that the ESC would consider when approving a hardship policy. See also Box 2.

106.

See for instance. ESC, Energy Retail Code, s. 71(b) and (m).
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3. FINDINGS OF AER AND ESC IN THEIR REVIEWS OF HARDSHIP CUSTOMERS AND RETAILER POLICIES

Section 2 of this report outlined the current regulatory
requirements set out in the NECF and the Victorian
legislative instruments. Section 2 also summarised
the AER’s and the ESC’s interpretations of these
requirements as presented in the AER’s Guidance to
Retailers and the ESC’s Energy Retail Code and related
documents.
Over the course of 2014 and 2015, both the AER and
the ESC conducted reviews of the relevant policies and
the outcomes for customers experiencing payment
difficulties.
The reviews provide valuable insights into the challenges
facing the AER and the ESC in providing an effective and
efficient regulatory framework. Both the AER and the
ESC have, therefore, used the findings of these studies,
to further develop the programs to support vulnerable
customers, including hardship customers.
The results of these two separate reviews are, therefore,
summarised below.
Section 3.3 presents findings from other research,
specifically, the work of Ofgem. Ofgem has spent well
over a decade refining its energy customer protection
framework and their work has some relevance for
stakeholders in Australia.

many cases, not reducing that level of debt. There was a
high rate of ‘drop-out’ from hardship programs. Clearly,
neither process was consistently achieving the desired
outcomes.
The AER also noted that an independent review of
Centrepay in 2013 raised concerns that customers may
be carrying high credit balances and recommended
that the AER investigate energy retailers’ practices with
regard to this.109
Given these concerns, the AER initiated the review as
part of its compliance activities for 2013–14. The stated
purpose of the review was to:110
•B
 etter understand the significance and prevalence
of concerns regarding customer access to hardship
assistance and affordability of payment plans;
• Identify any concerns with retailers’ compliance with
the NERL and NERR, particularly with respect to the
identification of customers, how retailers have regard to
capacity to pay when establishing payment plans and
how retailers promote, use and monitor Centrepay; and
•W
 ork collaboratively with retailers and consumer
stakeholders to promote compliance and improve the
effectiveness of assistance provided to customers
experiencing hardship.

3.1.1 Reasons for the AER’s Review

Consistent with the stated purpose of the review, the
AER adopted a multi-faceted approach that included
meetings and surveys of consumer representatives,
community workers, jurisdictional ombudsmen and
retailers as well as examination of the most recent retail
performance data for 2013–14.111

The AER undertook a “targeted” review of the operation
of retailers’ hardship policies and practices throughout 2014.

3.1.2 Findings of the AER’s Review

3.1 The AER Hardship Policy &
Practices Review107 (AER Review)

The review was instigated in the first instance by the
concerns of various consumer representative organisations
with the practical implementation of the retailers’
hardship policies. In particular, consumer representatives
identified two specific areas of concern, namely:108
•B
 arriers that restrict customer access to hardship
assistance; and
• Retailers setting unaffordable payment plans.
In addition, the AER’s and the ESC’s retail performance
reports revealed that vulnerable customers were
entering payment plan arrangements and hardship
programs with very high levels of debt and were, in

The AER’s Review presented its findings and
observations under four headings. They were:112
• Identification of vulnerable customers and access to
suitable assistance programs;
• Capacity to pay assessments;
• Centrepay arrangements; and
• Review of hardship policy documents.
The AER’s findings are consistent with the concerns
raised by consumer representatives with the current
processes of managing customers facing payment
difficulties. The AER’s findings on each of these four
matters is summarised below.

107.

AER, Review of Energy Retailers’ Customer Hardship Policies and Practices, January 2015 (“AER Review”).

108.

ibid, p. 3.

109.
110.

ibid. See also: Department of Human Services (Australian Government), Report of the Independent Review of Centrepay 2013.
See AER: ibid, p. 6.

111.

ibid, p. 7.

112.

ibid, p. 8.
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3.1.2.1 Identification and Access

Identification by the retailer

The NERL requires that retailers have processes in place
to identify customers experiencing payment difficulties
due to hardship, including identification by the retailer,
and self-identification by a residential customer.113

The AER found that retailers differed in both the
processes used to identify customers with payment
difficulties and in their efforts to contact customers who
have been identified as ‘at risk’.

The AER notes that:114

For example, some retailers use automated credit
management systems to flag customers who have
missed payments and remove them from the billing
and collections cycle for follow up. Other retailers
use checking systems that result in manual reviews of
accounts in arrears, while others flag customers who
have reached a certain level of debt or missed a number
of payments.

 arly identification of customers experiencing financial
E
hardship will maximise the opportunities for effective
intervention to help the customer manage and
overcome their difficulties.
This is consistent with SACOSS’ observations and our
priorities for policy reform.
In line with the NERL, the AER also identifies two
‘pathways’ to the identification of a customer experiencing
payment difficulty, namely self-identification by the
customer and identification by the retailer.
The AER’s review, therefore, considers practices that
address both identification pathways with the aim of
uncovering factors that might promote earlier identification
by the customer and/or the retailer. The AER’s findings
on each of the two pathways are set out below.
Self-identification by the customer
The AER observed that there is a range of practical
and social barriers to self-identification by customers.
Similarly, the AER observed that: “retailers varied in the
nature and scope of their efforts to overcome these
barriers and promote their hardship programs…”115
The barriers to the customer approaching their retailer
included barriers that arose from or were exacerbated by
the retailer’s policies and treatments. The AER identified
the principal barriers as follows:
•L
 ack of awareness by the customer of the existence of
their retailer’s hardship program. Retailers differed in
the extent to which they effectively used a variety of
channels to communicate with their customers;
•R
 eluctance to notify their retailer that they were in
financial difficulties due to various social factors. Retailers
differed in their methods to overcome this reluctance.
•H
 igh mobile phone costs could be a barrier. Some
retailers offered to call back when receiving a mobile
call and/or provided email contact options;

In terms of attempts to contact customers, the AER
found some retailers who made up to eight or nine efforts
to contact the customers, where other retailers made
only the minimum number of contacts required by the
regulations. The AER observed that using a combination
of contacts methods (letters, SMS, emails, phone calls) at
different times appears to be more effective.
Access to ‘meaningful and appropriate’
hardship assistance
The AER observed retailers offered different types and
different levels of assistance such as extension of time to
pay, realistic payment plans and referrals to the retailer’s
hardship program.
The challenge for retailers is to establish a process
that places the customer in the ‘right box and at the
right time’. For example, extending the time to pay or
establishing a payment plan may not be sufficient when
the customer cannot meet payments for their current
and ongoing usage.
Such customers will need access to a more tailored
and more comprehensive suite of intervention services
such as those available in the retailer’s hardship
program. The hardship program should address not only
payment plans, but access to concessions and rebates,
appropriate tariffs, and energy usage information and
intervention.

•C
 all centre hours. Some retailers provided extended
hours to provide greater accessibility for customers.

The AER noted the comments of consumer advocates
that ‘front-line’ staff often did not have the necessary
knowledge of the retailer’s hardship programs or the
skills to identify the appropriate level of assistance
required for each customer.

•P
 revious poor experience when asking for assistance.
Some retailers demonstrated greater commitment to
training staff in working with vulnerable customers.

These essential retailer staff skills include the provision
of information on concessions, tariffs, energy efficiency
and so. Also important is that the retailer’s front line staff

113.

ibid, p. 9. See also NERL, s. 44(a).

114.

ibid.

115.

ibid, p. 10.
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are trained in the ‘soft skills’. The AER stated that these
soft skills include active listening, respectful practice and
demonstrated empathy and sensitivity to the customer
and their situation.
The AER also noted the importance that consumer
advocates place on these ‘soft skills’. The consumer
advocates emphasised that the quality of this initial
interaction will influence the customer’s sense of
empowerment, their ongoing engagement with the
retailer and their willingness to cooperate with the
relevant plan.
The AER concluded that retailers varied in the level of
proactive intervention and demonstrated ‘soft skills’. The
AER stated:116
 e observed differences in retailers’ practices for
W
recognising and responding to the signs of hardship,
which suggest that those with specialist staff training
and documented processes in place tend to provide
a higher quality response.
...
	Retailers with more effective approaches also
benefited by being able to maintain a positive and
cooperative relationship with customers dealing
with hardship issues.

3.1.2.2 Capacity to pay assessments
The NERR requires the retailer to have regard to a
customer’s capacity to pay, the amounts owed by the
customer and the expected energy consumption when
establishing a payment plan.117
The AER observed that retailers varied in how they
establish a customer’s capacity to pay and in how they
responded if a customer could not afford to pay for their
ongoing usage, let alone repay existing debt over time.
Capacity to Pay
The AER noted that there were generally two
approaches adopted by different retailers to establishing
a customer’s capacity to pay although some retailers
adopted a mixed approach. The two approaches were:118

The AER further noted that there seemed to be a
preference amongst consumer representatives for the
first option, with the consumer identifying what they
could afford to pay. The benefit of this approach was
that the consumer was empowered to make the decision.
However, this approach incurs the risk that the customer
may be ‘too optimistic’ in assessing what is affordable in
their circumstances.
The majority of retailers reported that they adopted the
second approach that relied on active discussion with
the customer on the customer’s financial situation. Such
discussions usually began with an implicit or explicit
assessment by the retailer of an optimal payment plan
based on the level of debt and forecast consumption.
However, the AER noted that there was a significant
variation in how retailers approached this discussion,
and how much detail they sought about the customer’s
financial circumstances in order to confirm or modify
their starting assessment.
Unless these discussions were managed with a high
level of skill by the retailer’s staff, there was a risk that
the customer would not be adequately engaged in
the process, would resist providing the appropriate
information and resent the intrusion. It appears that
retailers differed in the extent to which they invested in
specialised training of suitable staff.
Managing customers whose capacity to pay is less than
ongoing consumption
The AER identified significant levels of concern amongst
retailers with the number of vulnerable customers who
cannot afford to pay for current consumption.
Some retailers estimated that for customers on payment
plans, there was a relatively small proportion that were
paying more than their current consumption. In other
words, any payment plan that was within the customer’s
ability to pay was less than required to recover historical
debt as well as ongoing consumption.
Again, retailers varied along a spectrum in terms of their
response to this situation. Over time, some individual
retailers moved along the same spectrum.

•A
 ccepting on face value the payment amount
proposed by the customer as being affordable without
probing into the customer’s individual circumstances; or

The AER highlights that at one end of the spectrum,
some retailers demonstrated “tolerance and empathy”
and a “stronger commitment” to helping these customers.

•A
 ctively exploring with the customer what they can
afford to pay, having taken some note of the customer’s
individual circumstances.

At the other end of the spectrum, the AER reported
retailers whose ‘customs and practices’ appeared to be
“frustrated by the challenges and costs of managing

116.

ibid, p 13.

117.

NERR, 72(1)(a).

118.

See: AER, Review of Energy Retailers’ Customer Hardship Policies and Practices, January 2015, p. 15.
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hardship customers”.119 For these retailers, the
management of the customers and the development and
maintenance of their payment plans was focussed on
“debt recovery” and “payments on time”.120 The payment
plans implemented by these retailers therefore required,
at a minimum, payment of current consumption even if the
customer stated that they could not afford such payments.
The consequence of this latter approach was too often a
failure of the customer to pay their energy bills and a
reluctance to renegotiate terms given their initial negative
experience with the retailer. Consequently, the customer’s
debt escalates and the risk of disconnection increases.
SACOSS also notes and agrees with the AER’s view
that the current suite of hardship program indicators
does not provide a clear picture of the dynamics of the
retailer-customer relationship and how that is driving
outcomes.121
Negotiation, disputes and the role of financial counsellors
In developing suitable payment plans for vulnerable
customers, the AER cites feedback from the consumer
representatives and concludes that:122
	
… giving customers the opportunity to effectively
negotiate for themselves provides an important
sense of control and empowerment. Doing so also
promotes a sense that the retailer is willing to listen
and is approachable in a time of difficulty.
The AER also notes that this finding is consistent with
a study conducted for Ofgem on the implementation
of their guidelines for the management of vulnerable
customers.123 This research study concluded that giving
customers the opportunity to effectively negotiate for
themselves “provides an important sense of control
and empowerment”.124
Similarly, the AER notes the findings of 2014 research by
Financial Counselling Australia, which stated the ability
to pay as being: “inextricably linked to human dignity”.125
In the AER’s own survey, financial counsellors indicated
that the most positive outcomes could be achieved by

However, the AER also noted that retailers did not agree
with this assessment.126 The retailers claimed that referral
to financial counsellors was to enhance the support for
a customer with a “high level of need”, rather than to
enable the retailer to broker an agreement.127
Referral to financial counsellors can sometimes delay the
process of establishing an agreed payment plan because
of the time to make an appointment. This, in turn,
increases the overall level of debt.
A referral can also take responsibility away from the
retailer-customer relationship; the retailer is in effect
“outsourcing” the relationship with their vulnerable
customers. For these reasons, it may be better to
reserve financial counselling referrals to specific cases
of high need and in particular where the customer’s
payment plan is not covering their ongoing usage costs.
Further ways to assist hardship customers
The NERL sets out the minimum requirements
for customer hardship policies.128 These minimum
requirements set out a number of additional
requirements such as providing the customer with
additional information on concessions, financial
counselling resources, energy efficiency opportunities,
and alternative tariff arrangements.
The AER considers that the most effective policies and
procedures include actions that assist customers in
paying not only their arrears but also paying for future
consumption. Energy efficiency advice, tariff checks,
information on government grants and concessions
and referral to third parties are important in managing
future vulnerability.

ibid.

119.
120.
121.

empowering the customer to negotiate with the retailer.
While it may be necessary to involve financial counsellors
for some customers with high and/or complex needs,
some stakeholders consider that retailers refer their
customers to financial counselling services too readily.
They observed that some retailers require the customer
to speak to a financial counsellor before they can be put
on a payment plan.

ibid.

 ee ibid. The AER notes that indicators such as ‘debt on entry’ versus ‘average debt’ while on a hardship program, and the proportion of customers successfully
S
completing a hardship program, provide some information but many factors other than the nature of the retailer’s program may impact on this data. The
indicators do not provide a longitudinal picture of the customer’s struggle to manage energy debt and the competing demands on their limited financial
resources.
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 ited in ibid, p. 17:Consumer Futures (2013), Ability to Pay: Exploring the extent to which Ofgem guidelines regarding indebted consumers are followed from
c
the consumer and debt advisor perspective; A report by RS Consulting for Consumer Futures, p. 41. ‘Consumers Futures’ was at that time the operating name
of the UK’s National Consumer Council.
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 ited in ibid, p. 18: Financial Counseling Australia and the Australian Communications Consumer Action Network (2014), Hardship policies and practices: A
C
report on comparative hardship policies, p. 46.
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AER, Review of Energy Retailers’ Customer Hardship Policies and Practices, January 2015, p. 18.
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The AER’s survey again indicated a mixed response
from retailers. Some retailers appeared to go no further
than the minimum requirements and had little in the
way of: “extra initiatives and programs to assist hardship
customers manage their energy usage and bills”.129
Other retailers, however, were observed to go beyond
these minimum requirements. These retailers had put in
place strategies to engage hardship customers, including
energy efficiency advice and financial incentives for
committing to an agreed payment plan.
For example, the AER found that at one end of the
spectrum, energy efficiency advice simply included a
referral to the retailer’s website which included a small
range of “rather basic tips”.130
At the other end of the spectrum, retailers were variously
involved in promoting their online energy portals,
telephone or home audits, appliance replacement
programs, community workshops and the like.
However, the AER also reports there was mixed feedback
from retailers on the success of some of these measures.
For instance, retailers reported that home audits had
a low take up as many consumers considered a home
audit inconvenient and/or intrusive. Retailers increasingly
preferred telephone audits.131 Appliance replacement
programs also did not necessarily reduce consumption.132
In its study, the AER considered the merits of various
incentive schemes. For instance some retailers provided
an incentive such as some form of bill relief or payment
matching schemes. While consumer representatives
supported this type of scheme, there were mixed views
amongst retailers. The AER concludes that: “financial
incentives are not necessarily the benchmark of best
practice”.133
The AER also suggested that best practice retailers
provided a number of referrals and/or web-site
links to third party service providers such as energy
saving advice websites, financial counsellors, welfare
organisations, legal aid, mental health, addiction services,
domestic violence centres and emergency contacts for
natural disasters.
Consumer representatives identified a number of best
practice activities by specific retailers including:134

129.
130.

• Dedicated and accessible hardship team;
•F
 ocus on solutions that are appropriate to individual
customer needs;
• Wide range of incentive payment plans;
• Friendly, understanding and considerate consultants;
• Absence of long waits on the phone;
•L
 istens to counsellors advice on behalf of the
consumer;
•P
 rovision of a dedicated caseworker giving continuity
to the hardship customer.

3.1.2.3 Centrepay Arrangements
The NERL requires retailers to offer flexible payment
options, including Centrepay, to hardship customers.135
One expected benefit of Centrepay is that having a
regular amount deducted from a customer’s Centrelink
payments makes it easier for a customer to budget for
their energy costs, particularly if accompanied by a bill
smoothing arrangement with the retailer.
The AER highlights that there have been “numerous
concerns” with the operation of Centrepay resulting in an
independent review in 2013. The review recommended
that the AER investigate energy retailers’ practices with
regard to Centrepay arrangements.136
As a result, the AER has included a review of Centrepay
arrangements in the energy retail industry as a specific
component of its review of customer hardship policies
and practices. In particular, the AER was concerned
to investigate how retailers promote, use and monitor
Centrepay arrangements when establishing payment
plans for hardship customers.137
Feedback from consumer representatives indicated to
the AER that some retailers were not offering Centrepay,
that it was not mentioned as a payment option and that
some customers were told by their retailer that they
cannot use Centrepay.138 These representatives also
questioned the extent of the positive balances being held
in the customer’s Centrepay accounts.
The AER found that there was no direct evidence of
misuse of Centrepay facilities by retailers. It was more
likely that the stakeholders’ concerns reflected an
underlying issue about the retailers’ assessments of

AER, Review of Energy Retailers’ Customer Hardship Policies and Practices, January 2015, p. 18.
ibid, p. 20.

131.

ibid, p. 19.
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ibid. Retailers advised the AER that sometimes customer retained the original appliance (such as an old refrigerator) as well as the new one. SACOSS is not
aware of whether these claims are widespread and if they have been independently assessed.
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customers’ capacity to pay and the affordability of their
customers’ payment plans (whether managed through
Centrepay or through other arrangements).
The AER, however, did accept that: “there was scope
for some retailers to better promote the availability
of Centrepay to eligible customers”.139 The AER also
notes that its own retailer performance data suggests
that Centrepay is not strongly promoted by retailers.
For instance, the AER states that only 28 per cent of
hardship customers use Centrepay, and that: “this varies
markedly between retailers”.140

3.1.2.4 AER Review of hardship policy documents
The AER approves a retailer’s hardship policy on the
basis that:
•T
 he policy meets the minimum requirements set out in
the NERL and the requirements in the NERR; and

As such, the AER observes that they appeared to be
written for a customer with a fairly high level of literacy.
It is important that the key points in the hardship policy
are written in simple and direct language.
As such, the AER suggests that retailers consider
producing a ‘short-form’ version of the hardship policy
document that sets out the key requirements and sits
alongside the longer document prepared with regulatory
compliance in mind.145

3.1.3 Lessons from the AER’s review
The AER concludes as follows:146
	
The review suggests that many community concerns
about hardship assistance and payment plan
affordability are not symptomatic of widespread
non-compliance with the Retail Law and Rules.

•T
 he AER is satisfied that the policy will or is likely
to contribute to the purpose of identifying hardship
customers and helping them manage their energy
bills.141

Rather, the AER considers that the issues identified by
consumer representatives with hardship assistance and
payment plan assessments and compliance are: “linked
to broader issues of energy affordability and energy
literacy”.147

However, while a retailer’s hardship policy must be
published on the retailer’s website,142 there are no
requirements around the prominence, positioning or
format of the hardship policy document(s).

Also critical to the process, and not readily measured,
is the quality of the retailer’s initial communication
with vulnerable customers and the effectiveness of the
retailer’s ongoing communication.

The AER reports that most hardship policies could
be reasonably easily found on the website, although
they were called different names and were located in
different areas of the retailers’ websites. The AER noted
some instances where the policy was placed under
page headings that were not intuitively obvious to a
consumer.143

Consumer stakeholders, including SACOSS, place a
high priority on establishing and maintaining respectful
communication with vulnerable consumers throughout
the process of resolving the customer’s debt. This is not
only beneficial to the customer, as SACOSS considers
there is ample evidence that better communication will
lead to more successful outcomes which benefits the
retailer as well.

The AER also found that the majority of hardship
policies: “did not seem to be written for the benefit of
residential consumers”.144 Rather they were written to
meet the requirements of the NERL and NERR and using
the nomenclature of the NERL and NERR. In addition,
the documents were frequently quite long, ranging from
five to fourteen pages.

The AER review confirms the importance of ‘respectful
practice’. The AER states that:148
 ow a retailer engages with the customer to
H
actively listen and validate their experience of
vulnerability is very important in developing and
maintaining longer term engagement.

139.
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 or instance, the AER found some policies were under page titles such as ‘Privacy and Legal’, ‘Residential’ or ‘Resources’. See AER, Review of Energy Retailers’
F
Customer Hardship Policies and Practices, January 2015, p. 26.
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Despite the review not identifying wide-spread noncompliance, the AER highlighted a number of concerns with
some aspects of the retailers’ implementation of the current
regulatory requirements. The AER’s concerns include:149

interests, negotiate realistic payment plans, maintain
continued communication with their retailer, and
progressively adopt recommended actions to reduce
their energy costs.

•R
 etailers reporting relatively high level of debt while
having relatively low levels of customers on a payment
plan or hardship program;

SACOSS, therefore, encourages the AER to establish a
regulatory framework that will result in more consistent
and equitable outcomes for vulnerable customers and a
more sustainable and constructive relationship between
retailers and customers.

•R
 etailers reporting relatively high level of debt on entry
to a hardship program;
•D
 isconnection of hardship customers arising
because the retailer was unable to slow or stop the
disconnection process even as the customer was
entering a hardship program;150
• Relatively low number of customers using Centrepay;
•L
 ack of “intuitively locatable and easy to read
information” on a retailer’s website about the
availability of assistance;
•L
 ack of additional measures to support a hardship
customer, i.e. a hardship program is little more than a
payment plan; and
• Incorrect reporting of performance data to the AER.
The extent of these issues varied across retailers, and
over time. In turn, these differences can have a significant
and disproportionate impact on vulnerable customers and
on those consumer representatives and financial
counsellors providing support to the vulnerable customers.
For instance, the lack of consistency in approach,
both between retailers and within a retailer over time,
complicates the financial counsellors’ task of providing
consistent and relevant advice to the vulnerable
customers of each retailer.
Moreover, vulnerable customers are less likely to have the
knowledge, skills and wherewithal to challenge a retailer
or to change retailers in response to an inadequate or
non-supportive retail service. Indeed, these consumers
may not even know their ‘rights’ under the regulatory
framework to challenge their retailer on such things as
payment options, payment periods and so on.
It is essential, therefore, that vulnerable customers have
access to information on their ‘rights’ and ‘responsibilities’
in the energy retail market and that this information is
provided in an accessible and respectful manner.
If this can be consistently achieved across all retailers,
then vulnerable customers are more likely to become
their own ‘agents’, confident to represent their own

As noted, SACOSS holds a firm view that if the customer
is engaged in the process and can see that the retailer
understands and will agree to realistic payment
schedules, the customer is far more likely to complete
the payment program.
Potential or actual disconnection for non-payment has
a role, but only at the edges – as a ‘last resort’ when a
customer has refused to meaningfully engage in the
process. Similarly, severe penalties on retailers for
wrongful disconnections have a role, but do not address
the critical issue of the quality of the interaction between
the retailer and the customer. Potentially, such severe
penalties may act as a deterrent to innovation by the
retailer and a focus instead on the strict ‘letter of the law’
rather than the intent of the law.
The intrinsically adversarial nature of both these negative
actions only increases costs for all consumers over the
long term and undermines the hope of achieving positive
solutions to the difficult issues of customer vulnerability.

3.2 The ESC Inquiry into Best
Practice Financial Hardship Programs
3.2.1 Background to the ESC Inquiry
In February 2015, the ESC received a request from the
Victorian Government to conduct an inquiry into: “bestpractice financial hardship programs of retailers”.151 In
order to determine if energy retailers were adopting best
practice, the Government requested the ESC to:152
[ r]eview retailers’ policies, practices and
procedures in supporting customers experiencing
financial hardship avoid disconnection. In doing so,
the Commission should also assess whether the
regulatory framework governing retailers’ obligations
in this regard, represents regulatory best practice.

149.
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 ACOSS has noted the impact of smart meters and remote disconnection in considerably reducing the time between the retailer issuing a disconnection notice
S
and it being enacted upon by the distributor. This may contribute to the AER’s observations.
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This inquiry was to include an investigation of the
different methods used by retailers to assist customers;
the design and efficacy of regulatory obligations; the
transparency of energy retailers’ hardship policies
and practices; cost effective options for improving
how retailers assist customers, and developing a
benchmarking framework to assess and report on
the effectiveness of retailers’ policies, practices and
procedures.153
For the purposes of the inquiry, the Government
provided a broad definition of ‘customers in financial
hardship’ that included both actual customers unable to
pay their energy bills and customers at risk in the future.
The Victorian Government’s terms of reference state that
customers in financial hardship include:154
•R
 esidential customers with an inability to pay their
energy bills in a timely manner; and

the cost of providing that level of regulated
support. [emphasis added]
Given the ESC’s proposed extensive changes to the
current regulatory model in Victoria, the emphasis on
regulatory efficiency and net societal benefit is useful,
even if it may be challenging to measure.
However, SACOSS has previously indicated in this report
a concern that a thorough cost benefit analysis has not
been undertaken by the ESC, including assessment of
costs and benefits of alternative less drastic reforms.
The ESC also set out six more specific principles to guide
the ESC in conducting the inquiry and which the ESC
regards as ‘standard tests of best practice regulation’159
as set out below. They were:160
1. Effectiveness
2. Flexibility

•R
 esidential customers at risk of being unable to pay
their energy bills in a timely manner.

3. Consistency

In its Final Inquiry Report (ESC Final Report), the
ESC explained that their Inquiry was focussed on
how energy retailers support customers experiencing
difficulty paying their energy bills including, i.e.: “how
energy retailers account for the financial circumstances
of individual customers when assisting customers
experiencing payment difficulties”155.

5. Transparency and clarity

More specifically, the ESC’s Final Report stated that the
Inquiry was designed to: “examine how the regulatory
framework around vulnerable customers operated in
practice”.156

4. Efficiency and proportionality
6. Accountability
The following sections will highlight some of the
important findings of the ESC’s inquiry.

3.2.2 Determining a Customer’s
Payment Difficulty
The current Victorian regulatory framework requires
retailers to categorise vulnerable customers according to
whether they are:161

Significantly, the ESC’s inquiry did not investigate the
broader socio-economic causes of financial difficulty or
the drivers of energy costs. The ESC argued that these
factors were “beyond the scope of the inquiry”.157

•A
 hardship customer entitled to assistance under the
retailer’s hardship policy; or

A further important aspect of the ESC’s inquiry is
summarised in the following quote from the ESC’s Final
Report:158

A customer who is categorised as a hardship customer
is therefore entitled to a higher level of assistance from
their retailer than a customer who may benefit from
assistance but does not qualify as a hardship customer.

	
Current regulation requires energy businesses to assist
customers experiencing payment difficulties. The
regulation will be efficient if it reduces the
social and economic cost of energy debt,
disconnection and debt collection by more than

•A
 customer who may be assisted outside of the
hardship program, usually by a payment plan.

However, the ESC also noted that, despite the
importance of the concept of customer hardship in terms
of the assistance a customer should receive, there was
no objective definition of ‘hardship’ in the regulations.

153.
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In other words, ‘hardship’ was what each retailer
determined it was. The ESC’s concern with the subjectivity
of this assessment process is shared by SACOSS.
As the ESC highlights in its Final Report, a retailer’s
decision to classify a customer as a hardship customer
is currently based largely on the retailers assessment
of the cause of the payment difficulty162– and perhaps,
implicitly, on the perceived ‘worthiness’ of that cause?
The ESC observed that the causes of a customer’s
payment difficulty may be hard to identify and may
or may not meet that particular retailer’s definition of
‘hardship’. Ascertaining these causes may also require
gathering personal information and may lead to
customers feeling ‘stigmatised’ by the retailer.189
A retailer’s categorisation of a customer as a hardship
customer may also rely on more objective assessments
of payment difficulties such as the duration and level
of debt.
However, the ESC observed that there was a “continuum”
of customers incurring payment difficulties characterised
by “increasing duration and level of debt”.164
Different retailers have different marker points along the
continuum that they use to define a hardship customer
or a customer requiring a payment plan. Again, therefore,
even on these more objective measures, there is a degree
of subjectivity and vulnerable customers will experience
different outcomes depending on where their retailer
draws the “cut off” point.

The ESC concluded that the subjectivity of the
assessments by retailers resulted in inconsistent levels
of service provision depending on the eligibility criteria
applied by individual retailers.
The ESC summarised the problem of focusing on the
cause of payment difficulties as follows:165
	Typically, the assessment of eligibility focuses on
the causes rather than the types of payment
difficulties being experienced. To a large extent,
this approach arises from the regulatory expectation
that retailers will have regard to customers’ capacity
to pay when determining what assistance should be
provided when payment difficulties are identified.
It is for this reason that the ESC also concludes that it
is better to classify customers by the ‘type’ of payment
difficulty rather than the cause of the difficulty.
The ESC’s proposal is discussed in more detail in Section 1.8.
Table 5 below, provides a high level illustration of the ESC’s
alternative categorisation by type of payment difficulty.
The ESC considers that classifying the level of
vulnerability by type allows the retailer to use a
consistent framework based on objective information
available in the retailer’s billing systems, namely:166
•T
 he amount the customer is required to pay at any
point in time;
• The customer’s actual payments; and
• The total amount a customer owes to the retailer.

Table 3: Types of Payment Difficulty
Type

Characteristic

Debt status

A

Customer has not yet missed a payment
• And has not missed a payment in the past 12 months
• But cannot meet their next payment.

Likely

B

Customer has missed a payment and therefore has an energy debt.

Commenced

C

Customer has energy debt
• And is making payments to reduce debt
• But not in accordance with their payment plan.

In arrears

D

Customer has energy debt
• And is paying for their energy use
• But is not reducing their debt.

Static

E

Customer has energy debt
• And is not paying for their energy use.

Increasing

Source: ESC, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry Final Report, February 2016, Table 2.2, p. 13.
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3.2.2 Other Outcomes of the Current
Regulatory Framework for Vulnerable
Customers

A number of the more significant areas where retailer
discretion has led to inconsistent outcomes for
consumers are summarised below:170

The following sections consider in more detail a number
of the key findings of the ESC review. The ESC uses
these findings in the development of its new regulatory
framework for customers experiencing or expecting
difficulties in paying their energy bills.

Eligibility criteria

3.2.2.1 Assistance provided by retailers and
access to this assistance
As highlighted by the ESC, and noted above, the current
Victorian regulatory framework provides a significant
degree of discretion to retailers in the way they choose
to assist vulnerable customers.
As a result, in addition to the substantial differences
in the criteria retailers use to classify customers
(see above), there is also significant variation in how
customers access assistance and what assistance is
provided. The ESC notes that this includes the terms and
conditions on which assistance is provided and on which
it might be withdrawn from the customer.167
Moreover, the ESC’s investigations indicated that
information on the type and level of assistance each
retailer would provide was not transparent nor readily
available to customers in the hardship plans published by
retailers on their web sites.
The ESC found that some policies are easier to find on the
retailers’ websites than others. Section headings such
as ‘Terms, prices and regulatory information’, ‘The legal
stuff’ or ‘Resources’ makes locating the hardship policies
more difficult for the customer, and their counsellor.168
With respect to eligibility to assistance and the actual
assistance received, the ESC noted the broad discretion
of the retailers to determine eligibility, capacity to pay
and actual payment plans.
The ESC acknowledges that the broad discretion
provided to retailers was designed to provide scope for
retailers to innovate and tailor their assistance programs
so that they could be delivered efficiently to the
customer. However, the ESC concludes that:169
 en years of experience shows that this open-ended
T
discretion has led to highly variable practices by
retailers and inconsistent outcomes for customers.

167.

ibid.

169.

ibid, p. 18.

171.

•T
 he obligation to provide at least two payment plans
to customers experiencing payment difficulty without
sufficient regulatory guidance about the terms and
conditions on which those plans are offered; and
•T
 he obligation to assess a customer’s capacity to pay
without any regulatory guidance about the form of that
assessment.
The outcome has been highly variable practices by
retailers and inconsistent outcomes for consumers.
Use of indicators
Most retailers used ‘indicators’ to identify customers
who may require assistance and, more particularly,
customers who should be placed into the retailer’s
hardship program. These indicators typically relate to
an assessment by the retailer’s staff of the customer’s
financial or personal circumstances.
Different businesses will rate these factors differently
depending on their business policies and processes. As a
result, retailers will differ in which customers get access
to hardship program assistance and which customers are
placed on a short-term payment plan.
Access to assistance
The ESC states that while retailers must establish
payment plans having regard to a customer’s ‘capacity
to pay’, retailers interpret this obligation differently.
The ESC’s review found that half of the retailers in the
study determined a customer’s ‘capacity to pay’ based
on what the customer tells them about the debt they can
afford and over what timeframe. If a customer does not
appear to be able to pay the debt over that timeframe
the customer may be transferred to a hardship program.
The other retailers require the customer to provide
significant financial and personal information in order
to decide if the customer should have access to a
hardship program. In some instances, failure to provide
this detailed personal information may lead the retailer
to deny access to the hardship program even when the
customer would be otherwise eligible.

ibid, p. 17.

168.

170.

The ESC states that retailers have significant discretion and
insufficient “regulatory guidance” in two areas, namely:171

For details see Ibid, p.p. 17 – 20.
ibid, p. 18.
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These detailed investigations may also be used by the
retailer to assess whether the customer has the ‘intention
but not the capacity to pay’ or (in the retailer’s view) the
‘capacity to pay but not the intention to pay’.172
Other retailers have a standard practice of refusing
vulnerable customers access to their hardship programs
if they do not have a health care card even when this is
not a formal criteria for entry to a hardship program.173
The ESC concludes that whether a customer is offered
a payment plan or transferred to a hardship customer
program depends on each retailer’s internal policies and
practices: “Energy consumers as a whole are not being
given consistent access to assistance”.174
Alignment of Incentives
The ESC also noted that the regulatory framework in
Victoria creates financial incentives for retailers to limit a
customer’s access to assistance.
In particular, the combination of prohibitions on
disconnection and debt recovery for customers in
hardship programs and the cost of supporting customers
on the program act as incentives for retailers to minimise
access to hardship programs.
However, the ESC also notes that retailers have found
customers have insufficient incentives to engage with

their retailer when they need support, particularly when
the debt gets high.
The regulatory framework therefore, requires incentives
on both retailers and customers to work together.

3.2.2.2 Form of Assistance Provided
Hardship program and payment plans
Retailers have significant discretion to determine the form
of assistance to offer vulnerable customers. The ESC
found that the form of the assistance primarily relates to
whether a customer is included in the retailer’s hardship
program or is assessed as eligible for a payment plan but
not for the retailer’s hardship program.
Participation in retailer hardship programs has increased
by some 40 per cent over a five-year period to 2013–14.175
However, it is not clear if this reflects greater payment
difficulties or changes in the policies and procedures of
the retailer.
In any case, the ESC’s review illustrates the importance
of the classification process in terms of the types of
service provided to a customer with payment difficulties.
These differences in services according to the eligibility
classification are illustrated in Table 4 below.

Table 4: Comparison of Assistance Potentially Available to Vulnerable Customers (Customers
experiencing payment difficulty).
Support that may be offered

to PAYMENT PLAN
customers

to HARDSHIP PROGRAM customers

Concession check

7 of 9 retailers

All 9 retailers

Utility Relief Grant

7 of 9 retailers

All 9 retailers

Tariff review

5 of 9 retailers

All 9 retailers

Payment deferral

All 9 retailers

None of the 9 retailers

Bill smoothing

7 of 9 retailers

None of the 9 retailers

All 9 retailers

All 9 retailers

None of the 9 retailers

Offered by 6 retailers on a case-by-case basis

Debt waiver

None of the 9 retailers

Offered by 1 retailer on a case-by-case basis

Review method of payment (Centrepay, direct debit etc.)

All 9 retailers

All 9 retailers

Energy efficiency advice over the phone

All 9 retailers

All 9 retailers

Energy efficiency field audit

None of the 9 retailers

6 of the 9 retailers on a case-by-case basis

Equipment/appliance replacement

None of the 9 retailers

2 of the 9 retailers on a case-by-case basis

Financial counselling referral

3 of 9 retailers

All 9 retailers

Payment plan
Incentive payments

14

Source: ESC, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry Final Report, February 2016, Table 2.4, p. 21.
172.

ibid, p. 19. Clause 71B of the Energy Retail Code (version 11) requires a hardship policy to reflect that a customer in financial hardship has the intention but
not the capacity to pay. Assessing a customer’s ‘intention’ adds another layer of subjectivity to the process of assessing the capacity to pay and access to a
hardship program.

173.

ibid, p. 20. Kildonan Uniting Care identified this issue in their submission to the ESC’s issues paper.

174.

ibid, p. 20.

175.

ibid, p. 20. Note, this figure understates the 2013-14 changes as it is not adjusted for correction of hardship data by one major retailer in August 2015.
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Table 4 above also illustrates the ESC’s observation that
the form of support varied across retailers, although
most offered the key customer supports for hardship
program customers. The ESC’s study also revealed that
the forms of assistance provided by a retailer varied over
time as demonstrated in the next section.
Payment Plans
Payment plans are by far the more common form
of assistance provided by retailers to customers
experiencing payment difficulties. The ESC defines a
payment plan as follows:176
	
A payment plan is an agreement with a retailer that
the customer will pay off an amount owed in regular
instalments, in addition to paying for their ongoing
energy use.
Despite what would appear to be a relatively simple process,
the ESC observed that the proportion of customers
being offered payment plans varied across retailers.
Across all the sampled retailers, the average proportion
of the total customer base on payment plans in 2013–14
was 3.5 per cent. However, this varied across different
retailers, from 0.5 per cent to 7.5 per cent.177

Figure 4 illustrates both the differences between retailers
and the changes over time for individual retailers. Between
2009–10 and 2013–14, the overall proportion of customers
on payment plans decreased by some 21 per cent.178
However, three retailers largely drove this decline in
the proportion of customers on payment plans. The
proportions for other retailers remained static or even
increased slightly over the five years.
There are no obvious reasons why these figures should
vary across retailers and over time. The ESC considers
that this variation between and within retailers over time
appears to reflect different retailer policies and changes
in these policies over time, rather than external factors.
The ESC concludes:179
 hese differences in, and changes to, internal
T
policies across retailers and within individual retailers
affect the likelihood that customers will be offered
a payment plan.
Payment plan design and duration
In the current regulatory framework, retailers have wide
discretion over the terms and conditions of a customer’s
payment plan including the instalment amount,

Figure 4: Proportion of All Residential Customers on Payment Plans – Nine Retailers
8%

% of domestic energy accounts

7%
6%
5%
4%
3%
2%
1%
0%
2009-10

2010-11

2011-12

2012-13

2013-14

Source: ESC, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry Final Report, February 2016, Figure 2.1, p. 22.

176.

ibid, p. 22.

177.

ibid, p. 23. This figure of 3.5%, has been adjusted to 3.25 per cent following correction of data by one retailer.

178.

ibid.

179.

ibid, p. 23.
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frequency of payments and therefore the overall duration
of the payment plan.
Reflecting this level of discretion, the ESC’s investigation
found that there were considerable differences in both
the design and duration of payment plans between
retailers.180
While it might be expected that larger debt was
associated with payment plans of longer duration, the
ESC observed that in practice there did not appear to be
any consistent relationship between the two.
Table 5 below illustrates the outcomes for customers
who were on a retailer’s payment plans but outside the
retailer’s hardship programs. Two retailers only offered
one type of payment plan duration (retailer 1 and retailer
5). Another retailer (retailer 7) had an average debt of
$1,512, but 29 per cent of the customers were expected
to pay back their debt over a three month period as well
as their ongoing usage. On the other hand this same
retailer had 50 per cent of its customers on a payment
plan of more than 24 months duration.
Unfortunately, the data in Table 5 do not tell us about
whether this variation reflected different customer

requirements or was more due to internal policies of the
retailer and perhaps even individual staff perceptions of
capacity to pay.
The ESC study and other research suggest that the
variation in outcomes might well reflect differences
in retailers’ internal policies. For example, in its 2015
study of energy affordability, the Energy and Water
Ombudsman (Victoria) (EWOV) stated:181
 WOV is concerned that some retailers are not
E
providing effective and accessible assistance to
customers with payment difficulties.
…
	[e]ach retailer has its own procedures and practices
to implement these obligations. [the obligations in the
Energy Retail Code]
Energy Management Assistance
The Energy Retail Code requires retailers to offer
hardship customers an option to purchase or replace
electricity appliances. Hardship customers also have an
option to receive an energy audit service.182

Table 5: Duration of Payment Plans for Customers Outside Hardship Programs (months and proportion
of customers)
Retailer

Average
debt

Retailer 1

n/a

Retailer 2

n/a

44%

40%

Retailer 3

$244

2%

25%

Retailer 4

$156

21%

32%

Retailer 5

$418

Retailer 6

n/a

Retailer 7

$1512

29%

11%

6%

4%

Retailer 8

$425

63%

21%

11%

5%

Retailer 9

$411

46%

3%

0-3

3-6

6-9

9-12

12-15

15-18

18-21

21-24

>24

100%
4%

4%

4%

4%

42%
3%

31%

38%

1%

5%

100%

50%
<1%

1%

50%

n/a - Not available
Source: ESC, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry Final Report, February 2016, Table 2.4, p. 21.

180.

ibid.

181.

 nergy and Water Ombudsman (Victoria) 2015, A closer look at affordability : and Ombudsman’s perspective on energy and water hardship in Victoria, March,
E
p. 15

182.

Retailers offer energy usage advice on their web-sites (of differing quality) but this section refers to an actual ‘in-home audit’ or a telephone audit.
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The ESC study indicated that relatively few customers
received any practical assistance to better manage
their energy use. This is despite the fact that customers
on payment plans use an average of 121 per cent more
electricity than other customers in their postcode, and
customers participating in hardship programs use 116 per
cent more energy.183 Similar results were found for gas
usage.
Figure 5 illustrates the very low proportion of hardship
customers who received a field audit or a replacement
appliance in the ESC study. Less than 10 per cent of
hardship customers received a field audit and only
slightly more received an appliance replacement despite
the real benefits the customer could receive from
reduced energy use and energy costs.

energy audits. However, the effectiveness of a telephone
audit in reducing energy usage is not yet known.
Debt and Disconnection
The ESC review also sought to identify the average level
of debt on customers’ entry to a payment plan and the
average level of the customers’ current debt. The review
assessed the levels of debt for hardship customers and,
separately, for customers on payment plans who were
not categorised as hardship customers.
Table 6 below summarises the ESC’s findings based on the
results of nine retailers, including the three major retailers
operating in Victoria. It is apparent from this table that
retailers’ payment arrangements differed in terms of the
level of debt at which their customers entered a payment
plan and the extent to which their activities were
associated with a reduction in debt over time.

This is particularly the case for hardship customers
who may not have the ability to pay for their ongoing
usage let alone repay the accumulated debt. For these
customers, unless usage is reduced, the debt will
continue to grow.
The AER also observed a low proportion of field audits
for hardship customers. The AER explained this outcome
in terms of customer resistance to a home visit and the
cost to retailers of a home visit. The AER noted that
customers and retailers generally preferred telephone

Notably, four of the nine retailers had allowed debt to
accumulate to over $1,000 before entering a payment
plan. Four retailers had let debt accumulate to over
$1,000 on entry into a hardship program.
In most instances, customers entering a hardship
program started the program on a level of debt that was
significantly higher (around 53 per cent) than customers
entering into a standard payment plan arrangement.

Figure 6: Energy Efficiency Assistance Provided to Customers in Hardship Programs
40,000

Customers repaying debt (per 100)
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30,000

25,000

20,000

15,000

10,000

5,000

0

2009-10

 Hardship -

2010-11
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 Hardship - energy field audits no cost  Hardship - total appliances provided

Source: ESC, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry Final Report, February 2016, Figure 2.3, p. 27.

183.

See ESC, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry Final Report, February 2016, p.p. 25-26. See also footnote 23 in the ESC report.
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Hardship customer debt averaged $947 on entry while
payment plan customers debt averaged $620.

retailers, a fact that is particularly concerning for the
most vulnerable customers.

Considering that hardship customers are generally
customers who are under the greater financial stress, the
level of debt on entry is a matter of great concern and
highlights the importance of early identification of these
hardship customers.

SACOSS therefore agrees with the ESC’s conclusion
that:184

In addition, for the majority of retailers, the customers on
a hardship plan had not been able to reduce their debt.
Rather, average debt for customers on hardship plans had
increased by some 13%, i.e. from $947 on entry to $1074.
In the worst instance, the average debt for the hardship
customers of a retailer had grown by some 58 per cent
(retailer 1). Only three retailers saw a reduction in the
debt of their hardship customers (retailers 4, 5 and 8).
For non-hardship customers on payment plans,
however, average debt for customers on a payment plan
(excluding hardship customers) was reduced by 33 per
cent, i.e. from $620 to $414. All retailers saw a reduction
in their customer debt although the amount ranged
from 3.6 per cent reduction (retailer 2) to 60 per cent
reduction (retailer 8).

 hese findings indicate that retailers’ assistance to
T
customers experiencing the most severe payment
difficulties (that is, those on hardship programs)
is insufficient for those customers to avoid the
accumulation of further debt and repay the debt
they owe.
Various submissions from consumer representatives to
the ESC’s Draft Inquiry Report also highlighted the issue
of customers who cannot pay for their usage let along
repay the existing debt. Their view is that the regulatory
frameworks do not adequately address this group, yet
this group sits at the core of the community challenge to
achieve equitable access to energy.
The ESC also points to the profile of customer
disconnections, which varies across different retailers
and over time.
Customers cannot be disconnected while participating
in a payment plan or in a hardship program. However,
it is instructive to look at outcomes for customers after
the programs are completed and, in particular, whether

Overall, it is clear that there were very significant
differences in the outcomes for customers of different

Table 6: Comparison of Debt on Entry to a Payment Plan and Current Debt (Average $)
Payment plans outside Hardship Programs
Debt on entry

Current debt

Change

Retailer 1

Hardship Program Payment Plans
Debt on entry

Current debt

Change

1100

1734

634

Retailer 2

1002

966

-36

915

942

27

Retailer 3

331

294

-36

642

670

27

Retailer 4

348

156

-191

393

268

-125

Retailer 5

541

468

-73

849

737

-112

1036

1218

182

Retailer 6
Retailer 7

1787

1512

-275

967

1070

103

Retailer 8

1053

425

-628

1239

1148

-91

Retailer 9

687

411

-277

1207

1211

4

Average
(weighted)

620

414

-206

947

1074

127

Source: ESC, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry Final Report, February 2016, Table 2.4, p. 21.

184.

ibid, p 16.
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these customers were subsequently disconnected for
non-payment.
The ESC reports that over the period 2009–10 to 2013–14,
disconnections for customers who had previously
been on a hardship program rose by 202 percent. For
customers who had previously been on a payment plan,
disconnections rose by 37 percent.185
While the ESC could not reach definitive conclusions
on why disconnections in general had increased, it did
consider that assistance to customers was often “too
little, too late”.
By the time many customers are offered assistance,
their debt is too large to be addressed by the retailers’
assistance programs – the retailers’ actions were doing
“little to alleviate customers’ risk of disconnection”.186
The ESC also investigated the issue of ‘wrongful
disconnections’ and associated wrongful disconnection
payments (WDP). There was some evidence of an
increase in WDPs after 2008. WDPs as a proportion of
total disconnections have fluctuated from 1 to 3 per cent
since 2008.
However, the ESC also notes that one factor behind
the fluctuations in the disconnection rate may be the
lack of ‘objective standards’ against which retailers and
consumers can determine whether a disconnection was
in fact wrongful. The ESC notes that both EWOV and
the retailers have sought clarification of the relevant
standards from the ESC.187
In EWOV’s 2015 report on affordability, EWOV reviewed
its data on WDPs for the period 2010–11 to 2013–14.
EWOV concluded that:188
[ e]nergy retailers are not providing appropriate
levels of assistance to customers before disconnecting
their supply.
	The proportion of paid WDPs suggests that retailers
often don’t comply with the requirements of the
Energy Retail Code when disconnecting supply.
Their non-compliance is mostly related to process
issues, such as notice requirements, however we have
also found many procedural shortcomings in the
provision of hardship support to customers before
disconnection. [emphasis added]

185.

3.2.3 Lessons from the ESC Inquiry
The ESC believes there is widespread support for the
findings of its Inquiry (as summarised above) from both
consumer representatives and retailers.
The ESC then concludes:189
 he current regulatory framework cannot ensure
T
that customers experiencing payment difficulty
are provided with the assistance they need. The
framework is therefore in need of significant
reform. This is because it provides strong commercial
incentives to limit both consumers’ access to
assistance and the scope of that assistance, whilst at
the same time providing retailers with the discretion
to determine which customers are eligible for
assistance and what assistance they should receive.
[emphasis added]
More specifically, the ESC states that the regulatory
framework for customers experiencing payment
difficulties should have a “clear purpose that defines its
goals and objectives”.190 Moreover, that purpose should
have a focus on debt, as it is debt that is the cause of
disconnection and a range of other legal and practical
problems for customers.191
The ESC defines the purpose of the regulatory
framework as follows:192
	To assist customers experiencing payment difficulty
to avoid long-term energy debt, and repay debt that
does accrue, while wherever possible maintaining
access to energy as an essential service.
To achieve this purpose, and based on its investigation,
the ESC proposes that regulatory reform of the
regulatory framework should aim to:193
•E
 ncourage and assist customers to self-identify and
manage their payment difficulty as early as possible;
•L
 imit the capacity for a customer to accumulate energy
debt prior to being offered assistance by the retailer;
•S
 et out clearly the assistance to which customers
experiencing different levels of payment difficulty are
entitled;
•R
 equire retailers to show that the required assistance
has been provided before disconnection can occur; and

ibid, p. 16.

186.

ibid, p 17.

187.

ibid, p. 31.

188.

 nergy and Water Ombudsman (Victoria) 2015, A closer look at affordability: and Ombudsman’s perspective on energy and water hardship in Victoria, March,
E
p. 30.

189.

ibid, p. 39.

190.

ibid.

191.

ibid, 40.

192.

ibid, p. 39.

193.

See ibid, p 35-36 for details.
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•P
 rovide a safety net for customers in the most severe
payment difficulty, to help them to remain connected
to their energy supply.
SACOSS’ response
SACOSS acknowledges that the issues that the ESC has
identified, and is attempting to address in its revised
framework, are real and have continued for many
years without significant changes in the outcomes for
customers experiencing payment difficulties.
This outcome is despite ongoing efforts by regulatory
bodies to enhance the regulation of retailers and the
services they provide to support customers experiencing
payment difficulties.
SACOSS also notes that the issues that have been
identified by the ESC are very similar to those found by
the AER in its research and by a number of other studies
including EWOV’s 2015 study into affordability. The
various consumer stakeholders in Victoria also agree with
the ESC’s assessments of the issues facing vulnerable
customers in Victoria and the limitations of the current
regulatory framework.
The findings of the ESC’s investigations also align with
SACOSS’ understanding of the issues around equity in
access to payment and hardship programs, consistency
in the application of the programs, early identification
of payment difficulties, capacity to pay assessments,
continuity in the management of the customers over the
payment period, and improving access to information
and energy efficiency services.
The fact that so little progress has been made in terms
of the outcomes of the regulatory frameworks both in
Victoria and nationally is indicative of the complexity of
the challenge.
In practice, energy payment difficulties are usually just
one aspect of the financial challenges that the most
vulnerable customers (i.e. the ‘hardship’ customers) are
facing at a point of time or over an extended period.
And the causes of the issues identified by the ESC go
well beyond the interaction between the retailers and
the customers. A sustainable solution ultimately requires
co-ordinated responses from regulators, governments,
retailers, community stakeholders and customers.
Even best practice management of vulnerable energy
customers – and SACOSS considers some retailers
are already close to this – cannot resolve all the issues
or satisfy all the customers or eliminate debt and
disconnection.

In this respect, SACOSS agrees with the ESC’s Chairman,
Dr Ben David when he describes the problem as a
“Gordian knot in manifold dimensions”,194 and one that
many have tried to untangle but few have succeeded in
a sustainable way. Cutting the Gordian Knot of financial
hardship and essential services may well require some
“thinking outside the box”.195
One solution is to concentrate on refining the current
processes under the NECF and the Energy Retail Code
with a particular focus on enhancing the timeliness,
consistency and general quality of the interactions
between the retailer and the customer and thereby
encouraging the customer to become more engaged and
more confident in managing the issues they face.
This is the general thrust of the AER’s Sustainable
Payment Plan Framework (SPPF). The expected
benefits of the SPPF include earlier identification of the
customer, more appropriate payment plans, longer-term
commitment to the plan and, ultimately, the payment of
the outstanding debt and the avoidance of future debt.
Another solution is to strengthen the regulation and the
enforcement powers of the regulator by establishing a
more strongly rules based process that in turn limits the
discretion of retailers to decide which customers have
access to what benefits and when.
This is the general thrust of the ESC’s proposed reforms to
the Energy Retail Code and related regulatory instruments.
The expected benefits would include more consistency
and equity in the management of vulnerable customers
albeit at the cost of early quality based intervention and
individually tailoring payment schemes for the customer.
The discretion of both the retailer and the agency of the
customer are limited by the rules and formulas.
Given the intractable nature of the problems facing
customers who are unable to repay debt and ongoing
usage – and the evidence provided by both the
AER’s study and the ESC’s study that suggest there
is a persistent core of such customers – there is
merit in considering the proposal by some consumer
representatives in their submissions to the ESC.
For instance, the Consumer Action Law Centre (CALC)
suggests that the varying customer experiences require
greater flexibility in the retailer’s response. CALC
suggests that by focusing on debt, the ESC does not
address the question of those who cannot pay the debt.
CALC argues that a key objective of the ESC’s project
should be on retaining supply for all consumers who
engage with the retailer.196

. Dr Ron Ben-David, Supporting Energy Customers in Financial Hardship: Untying the Gordian Knot. Presented at the Credit Collections & Hardship Program in
Utilities Conference, 11 May 2015.

194

195.

see for instance, https://en.wikipedia.org/wiki/Gordian_Knot

196.

See for instance: Consumer Action Law Centre, Submission to the Energy Hardship Draft Report, 12 October 2015, p.p. 2-3.
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Section 4 will further consider the proposed reforms by
the AER and by the ESC. SACOSS will assess both of the
proposed reforms in the light of the issues identified and
the objectives for the reforms.

3.3 Other research into vulnerability
and payment difficulties
In this section, SACOSS will review other research
that has been undertaken on the issue of ‘financial
vulnerability’ and the financial barriers some households
face in paying their energy bills.
In particular, this section will discuss the research that
has been conducted in the UK by Ofgem. Ofgem’s
research adds a number of new dimensions to our
understanding of vulnerability, how it arises and how
energy regulators and retailers might best address it
given the intractable nature of the problem.197
Ofgem’s research also sheds light on the importance of
‘empowerment’ of consumers both in addressing their
payment difficulties and in participating in, and receiving
the benefits of, competitive markets and new technologies.

customer, situational and external factors that influence
this vulnerability.

3.3.1.1 The 2010 DMP Review198
There are undoubted differences between the UK
energy market and the Australian energy market. There
are also differences in economic conditions generally
and the ‘social contract’ assumptions that underpin the
regulation of the energy markets.
Nevertheless, it is notable that the findings of Ofgem’s DMP
Review are quite similar to the findings of the AER and
the ESC in their more recent reviews. Key observations
by Ofgem in this 2010 study include the following:199
• Progressive increase in the amount of debt
customers owe;
•L
 imited level of proactive intervention by suppliers, not
necessarily offering assistance to the customer, even
when there were ‘early warning signals’;
•C
 oncern about the way in which energy suppliers take
into account a customer’s ability to pay when agreeing
debt repayment rates;
• Significant increase in average weekly repayments;

3.3.1 Office of Gas and Electricity
Market (Ofgem)
Ofgem in the UK has conducted a number of studies on
issues facing vulnerable customers. In response to these
studies, and reflecting the importance Ofgem places on
the issue, Ofgem has developed a multi-year Consumer
Vulnerability Strategy (CVS) that is designed to provide
robust research into the causes and effects of consumer
vulnerability.
The discussion below looks at two aspects of Ofgem’s
CVS and associated research program. In the first
instance, SACOSS summarises some of the findings
of the 2010 report by Ofgem that reviews suppliers’
approaches to debt management and prevention.
This 2010 report outlines some of the major issues
identified by Ofgem in the management of vulnerable
customers by the UK energy retailers. These findings
influenced the subsequent establishment of the CVS.
The second section will consider the most recent
progress report of the CVS (dated September 2015). This
2015 report provides a useful conceptual framework for
understanding vulnerability in the energy market and the

• I nconsistent approach to assessing capacity to pay
not only across energy suppliers but within them
depending on the approach of individual customer
service agents;
•L
 ack of systematic way of gathering information from
the customer on their circumstances when establishing
a payment plan;
• Inadequate monitoring of customer’s payment
arrangements to ensure they remain sustainable;
•H
 igh charges for disconnection and reconnection and
lack of visibility of those charges to customers;
•T
 he need for early contact with vulnerable customers
before the debt becomes unmanageable;
• Incentive mechanisms for staff that may lead to
outcomes that are not appropriate for the customer;
•L
 imited access to various payment options including
linking customers to the UK “Fuel Direct” program200
and suitability for prepayment metering; and
•T
 he way in which debt is followed up, particularly by
debt collectors, and whether this complies with the UK
Office of Fair Trading guidance.

197.

 fgem uses the terms “vulnerable customers” and “vulnerability” rather than referring to “customers with payment difficulties” or “hardship customers” as
O
commonly used in Australia. However, for the purposes of this report they can be regarded as equivalent terms.

198.

 fgem, Review of suppliers’ approaches to debt management and prevention, June 2010. https://www.ofgem.gov.uk/ofgem-publications/57397/debt-reviewO
report.pdf

199.

See ibid, p.p. 1 – 2, for more detail.

200.

 he UK Fuel Direct scheme allows some bills, including energy bills, to be paid directly out of a customer’s benefits payments. The scheme sets a maximum
T
percentage of benefit payment that can be allocated to a bill (5% for gas, electricity and water). A person is protected from a ‘final demand’ while paying a bill
under this scheme. See https://www.gov.uk/bills-benefits
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In particular, Ofgem highlighted the importance of
proactive and early intervention by the supplier. Ofgem
considered that a proactive approach was preferable to a
retailer just waiting for the customer to contact them.
This ‘pre-arrears’ intervention must, however, go beyond
formal letters, texts etc. Rather, the intervention should
involve more personal contact (by phone or visit) and be
more sensitive to the individual customer’s situation.
Ofgem’s 2010 findings are remarkably similar to the
AER’s and the ESC’s findings from their 2014–15
investigations. However, Ofgem’s ‘solution’, which
involves personal contact and understanding of the
individual customer’s situation, is in contrast to the ESC’s
approach that explicitly seeks to avoid ‘capacity-to-pay’
assessments by the retailer.
Ofgem’s DMP review also served as input into the
development of Ofgem’s CVS in 2013.

3.3.1.2 Consumer Vulnerability Strategy (CVS)
Background to the CVS
Ofgem developed its CVS in 2013 in response to growing
concerns by Ofgem and the UK government with the
management of vulnerable energy customers and the
level of disconnections.
Ofgem’s report also highlighted the lack of any
substantive conceptual or empirical analysis of financial
vulnerability and the rights of consumers to access an
essential service. There was also a concern that the
consumer benefits of competitive retail energy were not
being shared with vulnerable customers.
Given this, Ofgem sees the role of the CVS as twofold.
The CVS research program will guide Ofgem’s continuing
conceptual and empirical work on consumer vulnerability.
It will also guide Ofgem’s expectations about the
performance of the retailers and their assistance to
customers experiencing payment difficulties.201
SACOSS considers that the work undertaken by
Ofgem within the CVS program offers useful insights
for the assessment of programs to manage vulnerable
customers in Australia. It also points to the benefits of an
ongoing research program that is specifically directed at
issues around energy supply to vulnerable customers.
Ofgem has realised the importance of clarifying what, in
practice, identifies a customer as a ‘vulnerable’ customer.
Ofgem also contends that there needs to be more clarity
on the responsibilities of a provider of an ‘essential service’
(such as an energy retailer) with respect to these vulnerable
201.

See for instance, Ofgem, Consumer Vulnerability Strategy, 4 July 2015, p. 1.

202.

Ofgem, Consumer Vulnerability Strategy Progress Report, September 2015, p. 3.

203.

ibid, p. 67.

204.

Ofgem, Consumer Vulnerability Strategy, 4 July 2013, p. 13.

customers – what is the nature of the ‘social contract’.
Ofgem’s CEO explained the origin and importance of the
CVS as follows:202
 nergy is an essential service which makes a profound
E
difference to all our lives.
…
	But there is almost nothing more important to me, and
to my fellow Board members and Ofgem colleagues
than the work Ofgem does to protect consumers in
vulnerable situations.
	Our mission is to make a positive difference for all
energy consumers in Great Britain. Our regulatory
approach reflects the fact that energy is an essential
service, with a wider impact on health and participation
in society.
	So we have a particularly important role in relation
to people who may experience greatest harm when
things go wrong, or are least able to present their own
interests in the market.
Defining vulnerability and a vulnerable customer
For the purposes of implementing the CVS, Ofgem
defines a ‘vulnerable consumer’ as an energy customer
who, when personal circumstances and characteristics
combine with aspects of the market, is:203
•S
 ignificantly less able than a typical consumer to
protect or represent their own interests; and/or
•S
 ignificantly more likely to experience detriment, or for
that detriment to be more substantial.
Ofgem further explains that whether a customer meets one
or other of these criteria depends not only on the personal
characteristics of the customer, such as age or disability,
but also the situation or scenario they are in and how the
market responds to their needs. Ofgem states:204
	
Vulnerability is about the situations in which
consumers are in, rather than about the individual
per se. Risk factors can stem from individual
circumstances and the market, and how they
interact. The range of risk factors means
that vulnerability can often be complex and
multidimensional. Vulnerability can be transitory
as circumstances change.
Empowerment of vulnerable customers
Ofgem is concerned that: “(market) competition is not
working as well as it could for consumers, not least those
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in vulnerable situations”.205 To wit, Ofgem’s CVS explicitly
includes actions that empower consumers and enable
all consumers to have better access to the benefits of a
competitive retail market.
The empowerment programs might include more
proactive provision of information about market offers to
vulnerable customers, such as further education of third
party intermediaries. It might also include the provision
of a free telephone service so that vulnerable customers
are not deterred by the cost of a call or delays in call
answering. Ofgem states in the CVS Progress Report:206
 e want to ensure that consumers can access
W
telephone services easily and without incurring high
call charges. We recognise that high charges can
deter customers from engaging with their supplier or
result in disproportionate financial detriment.
Such a program of empowerment enables a vulnerable
customer to more actively participate in negotiating the
terms and conditions of a more realistic and sustainable
payment plan. More generally, greater empowerment
will facilitate a vulnerable consumer becoming a more
active participant in the energy retail market, better able,
in the future, to choose the retail product best suited to
their needs.
A risk based model of vulnerability
Figure 6 below illustrates this relationship between
the individual, the market and the situation or scenario
in determining the risks of a customer becoming
a vulnerable customer or exacerbating existing
vulnerability.
Table 7 below sets out in more detail some of the
risk factors, although Ofgem notes that this list is not
exhaustive and nor does it indicate that a consumer will
always experience detriment even if they meet some of
these risk factors.
Rather, these factors make a customer more vulnerable
to detriment and the greater the number of these risk
factors, the more likely it is that the consumer will
experience such detriment.
Moreover, these risks may change over time for any
individual customer. For example, vulnerability might
be permanent or long-term (such as a vulnerability
caused by chronic disease). However, vulnerability may
also be transitory, albeit it may take the customer some
time to recover and repay all debt. The response of the
energy supplier should reflect and be tailored to these
differences.
205.

Figure 6: Risk Factors that might cause or
exacerbate vulnerability
The Individual

The Market

Characteristics
Capacity
Circumstances

Situation
or
Scenario

Design and
delivery of
goods and
services

Awareness

Risk factors that can cause or
exacerbate vulnerability

Source: Ofgem, Consumer Vulnerability Strategy Progress Report,
September 2015, p. 67.

The CVS is built around this framework. In particular, the
CVS aims to:207
•p
 rotect and empower consumers in vulnerable
situations – to reduce the likelihood and impact of
vulnerability; and;
•e
 nsure all consumers can access market benefits
– so that nobody is at a disadvantage due to their
circumstances.
Together, these dual aims ensure that the CVS will take a
much broader view of the interaction between vulnerable
customers and the energy market in general. It is not
just about focussing on debt levels and disconnections
but empowering these same consumers to proactively
participate in the energy market to find the product and
services that best meet their needs.
Such an approach requires a deeper understanding of
the complex interactions between the individual and
the market place. However, as highlighted by Ofgem,
the benefit of adopting a risk-factor approach is that
it allows the regulator or retailer to better identify
customers who are at financial risk and under what
circumstances this is more likely to occur. Ofgem states:208

Ofgem, Consumer Vulnerability Strategy Progress Report, September 2015, p. 4.

206.

ibid, p. 38.

207.

ibid, p. 10.

208.

Ofgem, Consumer Vulnerability Strategy, 4 July 2013, p. 19.
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Table 7: Risk factors identified by Ofgem
Characteristics
& capacity

Circumstances - personal

Circumstances - general

Market risk factors

Ill-health

Living alone

Living in rural area

Lack of affordable phone access

Mental health

No internet access

Living off gas grid

Complex product information

Literacy/numeracy

Unemployment or redundancy

Living in private rental
accommodation

Access for customers with
hearing, sight or speech
impediments

Speech impairment

Full time carer

Living in a cold, energy
inefficient home

Limited market options available
to vulnerable customers

English skills

Lone parent

Having a certain meter type (e.g
prepayment)

Cost to serve vulnerable
customers

Confidence /social
skills

Leaving care

Risk assessment for this
customer class

Relationship breakdown
Bereavement
Source: Adapted from Ofgem, Consumer Vulnerability Strategy Progress Report, September 2015, p.p. 68-69.

 which consumers are more likely to face detriment,
…
in which scenarios and why. It aims to avoid a ‘tick
box’ approach that can over-simplify vulnerability
and it will help us target interventions at those in
greatest need.
Ofgem also considers that understanding these risks
factors is central to its regulatory efforts and must be
considered as an ongoing and evolving exercise for the
regulator. It provides a better understanding of the needs
and experiences of customers in vulnerable situations.
Importantly, it also provides a conceptual framework to
better understand the ‘distributional impacts’ of Ofgem’s
decisions and those of industry and government.209
What can we learn from Ofgem’s CVS program?
At a policy level, Ofgem’s CVS highlights the value of a
strong commitment by the regulator to the principle and
practice of managing vulnerable customers, supported
by a substantial program of theoretical and empirical
research.
More specifically, the CVS program illustrates the
importance of having a clear understanding of what
is meant by a vulnerable customer and what are
the obligations on the regulator, the retailer and the
consumer regarding the provision of an essential service
to ensure vulnerable customers retain equitable access
to the essential services.

209.

The CVS also provides an extensive and ongoing body
of work that provides greater insight into the risk factors
that increase the probability that a consumer is or will
become a vulnerable consumer. The CVS illustrates the
importance of taking a broader view of vulnerability
including the wider social context in which vulnerability
can be reduced or exacerbated.
Regulators and retailers who take this into account will
be in a better position to identify customers at risk early
in the process and to manage these customers before
their debt becomes too great.
Finally, but importantly in the Australian context, the
CVS places an emphasis on empowering the vulnerable
customer. This includes incorporating strategies
and policies that empower a vulnerable customer to
negotiate payment plans that can be sustained in their
own personal circumstances.
Empowerment also includes empowering a vulnerable
customer to participate actively in the competitive
market to ensure that the customer has access to the
products and services most suitable for their needs.
SACOSS notes the tension here between ensuring
consistency between retailers in terms of the outcomes
for customers (reduced debt, avoid disconnection)
while allowing the flexibility to implement programs that
respond to the individual circumstances of the customer.
A program such as the CVS supports a more empirically
evidence based approach to resolving this dilemma.

See: ibid, p. 14.
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4.1 Overview
As noted previously, SACOSS supports the extensive
investigations of the current hardship programs that
were undertaken by both the AER and the ESC in 2014–
15. SACOSS also notes the important research by other
bodies that shed further light on the issues confronting
the regulatory bodies.
Following their investigations, and after further
consultation with key stakeholders, both the AER and
ESC have proposed to further develop their respective
regulatory frameworks.
In 2016, the two regulators each published new
arrangements for the energy retail industry as set out in
the following key documents:
• AER: Sustainable Payment Plans – A good practice
framework for assessing customers’ capacity to pay
Version 1, July 2016.
• ESC: Supporting Customers, Avoiding Labels, Energy
Hardship Inquiry Final Report”, February 2016.
In section 3 of this report, SACOSS highlighted that the
AER’s and ESC’s research findings were very similar and
are also reflected in other research reports and in the
performance reporting by the regulators.
Despite the similarities in their research findings,
however, the AER and ESC have adopted quite different
approaches to the reform of their regulatory approach
to managing customers facing difficulties in paying their
energy bills.
In brief, SACOSS suggests that the AER has adopted an
“evolutionary” approach. That is, the AER’s approach is
to encourage retailers to improve their management of
vulnerable customers by developing a further voluntary
‘best practice’ guideline for energy retailers. The focus of
the AER’s framework is around early intervention and the
quality of the retailers’ interactions with their customers,
particularly when determining the ‘capacity to pay’.
In contrast, SACOSS considers that the ESC has
adopted a “revolutionary” approach, reworking much
of the current hardship policies and approaches to the
management of hardship customers.
The ESC’s approach is relatively detailed and
prescriptive, relying on an ‘automated’ process to identify
customers with payment difficulties and mandating key
aspects of the payment plan.
Moreover, the ESC explicitly seeks to avoid retailers
initiating ‘capacity-to-pay’ conversations with the
customer facing payment difficulties. It sees these
conversations as ineffective and intrusive. The ESC
therefore replaces these conversations with what it
210.

sees as objective measures of a customer’s ‘payment
difficulties’.
Individual customer management will only occur
when and if the customer is designated as a ‘hardship
customer’, using predefined criteria again based on a
customer’s consumption and payment history rather
than an assessment of ‘capacity-to-pay’. The process
will be set out in the Energy Retail Code and it will be
mandatory for all retailers to comply with the Code
requirements.
As such, the ESC’s approach reflects the view of the ESC
that the current process is ‘broken’ and that ‘flexibility’
for retailers means, in practice, ‘inconsistency’ in service
standards and outcomes for customers.
The ESC’s approach also represents a significant
divergence from the national approach and will impose
changes to retail billing processes that are likely to
impact on a much broader range of customers than just
the “hardship” customer.
The following sections provide further details on
the proposals by the AER and the ESC to drive the
energy retailers towards best practice management of
vulnerable customers experiencing payment difficulties.

4.2 The AER’s Approach:
Sustainable Payment Plans
Framework (SPPF)
4.2.1 Overview of the SPPF
The AER’s guidance to retailers and the AER’s
Sustainable Payment Plans Framework (SPPF) have been
developed within the context of the NERL and NERR.
Specifically, the NERL requires retailers to establish
payment plans for customers having financial difficulties
taking into account:210
• A customer’s capacity-to-pay;
• Any amount the customer owes; and
•H
 ow much energy the customer is expected to use
over the next year.
While the retailer can objectively assess the last two
requirements, assessing the first requirement – the
customer’s ‘capacity-to-pay’ – is a far more subjective
process. For instance, a customer’s capacity-to-pay
reflects individual household circumstances (such as
household income, the number of dependents, health
status of household members and so on); a point that
was discussed above and highlighted by the Ofgem
analysis of vulnerability.

NERR, r. 72.
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The customer needs to be willing and able to discuss
these more personal factors with their energy retailer.
However, many customers may find such a process
intrusive and may not feel comfortable discussing their
personal circumstances with a retailer.
It also requires both the retailer and the customer to
make ‘value’ judgements. For example, the retailer will
have to make value judgements about the customer’s
willingness-to-pay and to cooperate with their retailer
over the course of the program. Likewise, the customer
will be making value judgements on the retailer’s
trustworthiness and willingness to listen to their concerns.
Much will depend therefore on the quality of the initial
interactions between the retailer and the customer.
Given the importance of this initial interaction, the AER’s
approach is focussed on improving the quality of these
initial discussions.
The intent of the AER’s SPPF is to identify best practice
in identifying a customer’s capacity-to-pay and thereby
encourage retailers to adopt practices that will benefit
the customer and the retailer. The AER states:211
 he Framework is intended to improve the quality
T
of capacity to pay conversations, while still allowing
flexibility and encouraging retailers to offer extra
assistance to customers. Its aim is to achieve better
outcomes by helping customers and retailers agree
to payment plans that are affordable and sustainable.
[emphasis added]
To achieve this end, the AER states that its Framework
comprises two elements summarised below and
discussed further in sections 4.2.2 and 4.2.3. The two
elements of the SPPF are:212
•A
 set of principles to guide retailers’ conversations with
customers about their capacity-to-pay; and
•A
 flow chart that sets out good practice actions and
considerations at different stages of a payment plan,
that is, good practices that can assist the customer
in remaining on the payment plan over an extended
time period.
SACOSS agrees with the AER’s emphasis on establishing
a set of principles that are designed to ensure the quality
of the initial conversations between the retailer and the
customer. SACOSS also supports the concept of the
flow chart as set out in the SPPF with its emphasis on
continued engagement.
There is a strong emphasis in both elements on the
quality of the conversations between the retailer and
the customer, the emphasis on customer empowerment,

and on proactively working with the customer until the
completion of the payment plan.
SACOSS considers that in the past, there has been
limited attention paid to the processes that follow
after the initial capacity-to-pay assessment. This
gap is reflected in the very poor – and unacceptable
- completion rates of customers on payment plans,
particularly hardship customers. It is also likely to be a
factor in the frequency with which these customers fall
into debt again.
Given this, SACOSS agrees with the AER, that a range of
benefits will potentially flow to both the retailer and
customer under the best practice framework, including:213
•A
 n increase in customers successfully completing
payment plans;
• A reduction in customers failing payment plans;
•A
 n increase in customers who proactively take steps to
contact their retailer and discuss problems or changed
circumstances; and
•P
 reventing a customer’s debt from growing more than
necessary while not causing an unsustainable financial
burden on the customer.
Notwithstanding SACOSS’ support for the principles and
the flow chart set out in the SPPF and our agreement
with the AER on the associated benefits to both retailers
and customers, our view is tempered by the voluntary
nature of the SPPF.
That is, adopting the SPPF is voluntary. Retailers are
not obliged to adopt the SPPF so SACOSS remains
concerned that some retailers will simply comply with
the minimum standards in the NERL and NERR without
striving for ‘best practice’.
The AER states that if a retailer chooses to adopt the
SPPF, it is the retailer’s responsibility to ensure they apply
the SPPF and have the appropriate policies and processes
in place. There will be no formal compliance auditing.
Instead, the AER will publish a list of retailers who have
committed to the SPPF. If the AER becomes aware that a
retailer is systematically not applying the SPPF standards
and policies, then the AER may remove their name from
this list.
Because of this voluntary best practice guidance,
SACOSS regards the AER’s approach as ‘evolutionary’.
The AER is, in effect, relying on ‘moral suasion’ to
improve the performance of the retail industry overall.
The clear risk remains, however, that those retailers
already lagging behind in their management of

AER, Sustainable payment plans; A good practice framework for assessing customers’ capacity to pay, Version 1, July 2016, p. i.

211.

. AER, Sustainable Payment Plans Framework, AER response to consultation issues, July 2016, p. 7.

212

213.

See: ibid, p. 7.
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customers with payment difficulties will be the ones
that don’t sign up to the SPPF. Will ‘moral suasion’
be sufficient to change their behaviour; will the retail
competitive market drive these retailers to adopt the
SPPF? These are questions that the AER will need to
monitor carefully over the coming years.

4.2.2 SPPF: Good Practice Principles
The SPPF sets out three principles that should guide a
retailer’s interactions with customers when discussing
payment plans. The AER’s three principles, and associated
actions, by the retailer, are set out in Table 8 below.214

4.2.3 Good practice guide - flow chart
The good practice guide flow chart is in effect a flow
chart that sets out a sequence of steps and options and
describes the manner in which these steps should be
taken by the retailer and the customer over the life cycle
of a customer’s payment plan.
The aim is to ensure there is continued positive
engagement with the customer in line with the principles
listed above until the debt is paid off. Importantly,
however, the flow chart allows for flexibility in these
steps so that the retailer and the customer can mutually
agree to adjust the plan in response to changes in the
customer’s circumstances. The AER correctly sees the
payment plan as a dynamic and responsive process.

The flow chart also provides for constructive engagement
at the completion of the payment plan. Again this is an
area that SACOSS considers has been neglected and
should form part of standard best practice.
For instance, SACOSS notes the relatively high number
of hardship customers who get disconnected within 12
months after being on a payment plan. It is to the benefit
of the retailer and the customer to introduce policies that
reduce the incidence of this poor outcome.
The AER’s four-step flow chart is summarised below.215
First step: Identifying the customer’s circumstances
and capacity-to-pay
The first step in the process involves the retailer having
a conversation with the customer by discussing their
circumstances to determine what they can afford.
Initial assessment:
The AER prefers that the initial assessment of capacity-topay is led by the customer albeit with feedback from the
retailer on whether the customer’s initial proposal will also
cover ongoing usage and how long the payment program
will need to continue based on the customer’s initial plan.
The retailer may suggest alternative plans at this point.
Clarifying the customer’s needs:
If it is not clear what the customer wants, then a deeper
conversation about the customer’s financial situation
follows. However, this conversation must be undertaken

Table 8: Good practice principles and actions
Principle

Action

Empathy and respect

•
•
•
•
•
•

Flexibility

• treat customers as individuals/apply discretion when appropriate
• offer customers a choice of payment method and frequency
• understand some customer may not be able to make sufficient payments to cover ongoing usage
and/or debt
• accept customer’s circumstances can change
• work with customer to find a mutually acceptable solution, which may take some ‘trial and error’
• recognise a missed payment is not necessarily a sign of non-engagement or unwillingness to pay
• be flexible and supportive when communicating with the customer

Consistency

•
•
•
•

avoid blame and judgement
act in good faith and assume customer is too
recognise the power imbalance between retailer & customer
listen to customer about their circumstance & capacity to pay
explain the consequences of the repayment schedule
give customer opportunity to fully consider the proposal

 rovide a consistent person whenever possible, particularly for customers on a hardship program
p
maintain thorough notes of all conversations, avoid requiring customers to repeat information
fully train all staff dealing with payment plans to ensure consistency in the standards of assistance
follow through on any commitments made

214.

 or more details, see: AER, Sustainable payment plans, a good practice framework for assessing customers’ capacity to pay, Version 1, July 2016, p.p.
F
1-2.

215.

For details see: AER, Sustainable payment plans; A good practice framework for assessing customers’ capacity to pay, Version 1, July 2016, p. 3.
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with the consent of the customer. For instance, the AER
suggests the retailer may ask the customer if the customer
is ‘comfortable’ with discussing this type of information.
Accessing further advice:
At this point the customer may propose, or be
encouraged to, contact a budget planning website or
financial counsellor to assist them in this process. The
retailer should be willing to accept the advice of the
counsellor about what the customer can afford to pay.
If the customer agrees to meet with a financial counsellor
(or similar), then the retailer should discuss establishing
a temporary payment plan to avoid growth in debt while
waiting for access to a counsellor.216
Second step: Defining repayment options
The AER’s Framework sets out three repayment options
(as nominated by the customer) that in turn indicate to
the retailer if additional support might be needed and
the extent of that additional support.
The AER also highlights that these options are not restrictive
in the sense that the retailer is free to offer any additional
support to any customer. However, it does highlight that
some customers are more likely to need higher levels
of support such as those linked to the formal ‘hardship’
program. Notably, the customer is still in some control of
the process and the repayment schedule.

Monitoring usage:
The retailer should monitor the customer’s usage and
their payments to regularly assess if the payment plan
continues to be suitable. If not, the retailer needs to
engage with the customer to develop an alternative plan.
However, the retailer should not change the payment
plan unilaterally.
Routine checks:
Even if the customer’s usage doesn’t change and
payments are being made according to the plan, it is still
good practice for the retailer to occasionally follow up
with the customer, for instance, to see if the customer
would like to accelerate their repayments.
Customer misses payments or claims payments are
unaffordable:
The retailer should have another conversation with the
customer about what they can afford and whether there
should be another repayment plan established.
Retailers should follow up on missed payments (allowing
a few days). If there are multiple missed payments, then
the customer may be referred to a financial counsellor
for further support.
Fourth step: Final Stages
Customer successfully completes the repayment plan:

Option A:
The customer nominates an amount that will cover ongoing
usage and repayments of the debt within 12 months.
Option B:
The customer nominates an amount that will cover ongoing
usage and repayments of the debt within 12 – 18 months.
A retailer may want to consider if more support is required
such as the support provided under the retailer’s
hardship program.
Option C:
The customer nominates an amount that is less than the
amount needed to cover their ongoing energy usage and
reduce any debt.
If the customer’s suggested repayment amount is less
than that required to meet ongoing usage, then this is a
strong indication that the customer would benefit from
an even more ‘tailored’ support program such as that
available under the retailer’s hardship program.
In addition, if the retailer agrees to payments less then
ongoing usage, then the payment amounts should be
reviewed at least every three months and there should
be ongoing discussion on ways to reduce the debt (e.g.
reviewing tariffs, assessing rebates, tailored efficiency advice,
incentive payments, referral to a financial counsellor).
216.

Third step: Monitoring usage and payments

The retailer and customer should discuss whether
another payment plan or more frequent billing (for
example) will help the customer in the future.
Customer is not engaging with the plan and/or the retailer:
The retailer may then commence the disconnection
process in accordance with the NERL and NERR.

4.2.4 SACOSS’ assessment of the
AER’s SPPF
4.2.4.1 SACOSS’ assessment criteria
Based on the research and the results of the regulators’
performance measures (cited above), SACOSS considers
that improvements in customer outcomes will come from
the following actions and processes:
•E
 arly identification of the customer experiencing
payment difficulty;
• Improving the quality of the initial conversations
between the retailers and the customers including
ensuring the customer is engaged in the process and
has some sense of control or agency;
• Ensuring customers have access to relevant information
on assistance that can be provided, rebates,

Kildonan and other customer advocates have highlighted the long delays faced by customers in accessing financial counselling.
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concessions etc., and assist in the customers obtaining
access to these services if required;
• Having flexibility to respond to customer’s requests and
changing circumstances;
•R
 egular monitoring of the customer’s energy usage,
debt levels and the customer’s repayment pattern over
the course of the payment plan;
•R
 egularly providing encouragement and other feedback
to the customer during the course of the plan
(including incentives);
• Improving the level and quality of the additional
measures for hardship customers including practical
and effective energy efficiency advice;
•A
 ppropriate referral of customers to third parties,
including financial counsellors and collaboration with
these third parties;
• ‘Checking in’ with customers at the completion of the
payment plan, including discussions on how payments
might be managed in the future (shorter payment
cycles, etc.);
•C
 ost effective mechanisms; programs that have lower
net costs provide more room for retailer innovation;
large scale system changes tend to increase risk and
inhibit innovation as capital has been diverted to IT
development, testing and maintenance with a focus on
minimum standards for regulatory compliance;
•P
 rocess is adaptable to changing energy market
conditions.
SACOSS considers that these measures will assist
customers to be placed on the most appropriate
payment plans and successfully complete the plans.
It will also minimise future payment ‘crises’ for these
customers. In other words, a program that satisfies these
criteria will address the observed issues with the current
outcomes, namely:
•E
 stablish a plan that reasonably reflects the customer’s
capacity-to-pay;
• Improve the unacceptably low completion rates for
customers on payment plans (particularly the most
vulnerable customers); and
•A
 ddress the issue of customers finding themselves in a
cycle of repeated debt.

4.2.4.2 The AER’s three best practice principles
There are many positive features about the AER’s SPPF
when assessed against these criteria listed above.
In the first instance, SACOSS supports the AER in
defining the basic principles for best practice interactions
between the retailer and the customer, and the flow chart
that sets out how these principles would be applied in

217.

practice; from the initial conversations with the customer
to the completion of the payment plan program.
The three principles set out in the AER’s Framework of
“empathy”, “respect” and “flexibility and consistency”
underpin all the subsequent stages in the interactions
between the retailer and the customer.
Importantly, these principles provide the basis for a
customer developing a sense of control, or agency,
over the process. In addition, this sense of agency is
reinforced throughout the AER’s process flow chart.
For example, the AER’s ‘flow chart’ illustrates that the
customer has some control from the start. It states:243
 void starting the conversation by asking whether
A
the customer can afford the retailer’s preferred
amount … Asking the customer what they can
afford is often the ideal starting point.
And
[ if customer is not clear on what they can afford]
Specific questions about a customer’s income and
expenses may be asked if the customer is comfortable
discussing this type of information. [emphasis added]
For instance, a customer who is treated with respect and
empathy and who has some sense of agency over the
process and the agreed repayment plan is far more likely
to commit to a realistic plan and remain with that plan
over a 12-month (or so) period.
Moreover, and perhaps equally as important, if the
quality of the customer’s initial contact is respectful and
positive, then the customer is more likely to contact the
retailer if their circumstances change to discuss their
repayment schedule. This may involve lower or more
frequent payments or it may involve agreement for
higher payments and a shorter repayment period. Either
way, the customer is in control and has confidence in
contacting the retailer.
The SPPF also provides some clear indicators about if
and when it is appropriate for a customer to be placed
on a more tailored hardship program with more intensive
support from the retailer and/or referred to a third party
such as a financial counsellor.
SACOSS notes, for instance, that some retailers were
requiring customers to first see a financial counsellor
before they could be admitted to a hardship program.
Another retailer appeared to place all customers
experiencing payment difficulties directly on their
hardship programs, without testing whether simpler
payment plans would be more effective for both parties.

Sustainable payment plans; A good practice framework for assessing customers’ capacity to pay, Version 1, July 2016, p. 3.
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SACOSS considers it important to the integrity of the
overall system that hardship programs and financial
counsellors do not become a ‘catch-all’ for any and
all customers with payment issues. Rather, retailers
and customers should be encouraged to initially work
constructively together to design the most appropriate
level of support.
Hardship programs and referrals to financial counsellors
clearly have a place but should be used wisely and
parsimoniously, recognising the overall community cost
of these more intensive customer management schemes.
The AER’s good practice guide supports this approach.
SACOSS also strongly supports the AER’s framework
in terms of the ongoing monitoring of customers usage
and payments, and the early intervention by the retailer
if things change. As suggested by the AER’s Framework,
SACOSS considers it is good practice for a retailer to
informally contact a customer even if they have not
changed their usage patterns and are keeping up with
the payment plan. This is particularly important if the
payment plan has a longer duration (over 6 months).
SACOSS notes that the SPPF provides opportunities
for retailers to tailor their programs throughout
the repayment cycle. While this may result in some
differences in the treatment of individual customers,
the benefit of tailoring the programs outweighs the risk,
providing that the fundamental principles set out by the
AER and the engagement steps continue to be applied by
the retailer.
Another important component of the AER’s SPPF is the
recommendation that retailer’s follow up with customers
at the completion of the payment program.
This follow-up process provides an opportunity to
reinforce the success of the customer in completing the
program. It also allows a discussion on whether billing
arrangements can be changed (e.g. a permanent move
to smoothed monthly payments) or usage reduced.
The fact that having completed a payment plan, so many
vulnerable customers (particularly hardship customers)
will face further payment difficulties within the next 12
months; provides strong support for this element of the
AER’s good practice guide.
SACOSS’ major concern with the AER’s approach is that
it is voluntary. It is not clear to SACOSS that being on a
list of retailers adopting good practice will be sufficient
to lift the conduct of the more inexperienced, less
resourced or the recalcitrant retailers.
Nor does SACOSS consider that the ‘competitive retail
market’ will act as a driver for voluntary improvements,

at least with respect to vulnerable customers. Indeed
some retailers may be happy to leave the work of
managing such customers to other retailers. Evidence
has been cited by consumer advocates of such
behaviour by some retailers.
Further, a major weakness identified in both the AER’s
and the ESC’s reviews is the inconsistent treatment by
retailers of customers who are having difficulty paying
their bills.
Customers of an essential service do not want, or
deserve, a two-tier system. The challenge for the AER
is to translate its very constructive Framework into the
provision of a quality retail service for all customers
experiencing payment difficulties.
SACOSS recognises that the AER must work within
the parameters of the NERL and NERR and has no
regulatory mandate to enforce conduct by retailers,
beyond the minimum standards set out in the NERL and
associated regulatory instruments.
However, it is important for the integrity of the SPPF, and
its overall effectiveness in reducing disconnections and
poor service to customers with payment difficulties, that
all retailers move towards the ‘good practice’ guidelines.
SACOSS encourages the AER to consider additional
avenues it can pursue in order to persuade all retailers
to commit to the SPPF. In this way, the SPPF can better
meet the objective of ensuring that consumers maintain
supply of energy even in the face of financial challenges.

4.3 The ESC’s Approach:
Supporting Customers, Avoiding
Labels (Hardship Inquiry Final Report)
4.3.1 Overview of the ESC’s Hardship
Final Report218
In initiating this inquiry in February 2015, the Victorian
Government was particularly concerned with the
apparent increase in the number of disconnections and
the impact this might have on vulnerable customers in
the Victorian community.
Reflecting this, the Government’s terms of reference (ToR)
required the ESC to investigate whether energy retailers
were adopting ‘best practice’ in supporting customers
who were experiencing financial hardship to avoid
disconnection. The ESC was also asked to assess whether
the current regulatory framework governing retailers’
obligations in this regard represented best practice.219
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The regulatory framework in Victoria consisted of the
industry acts (EIA and GIA), the ESC Act, the Energy
Retail Code and associated regulations and guidelines. The
Minister’s ToR therefore provided scope for the ESC to
propose amendments to the legislation and regulations/or
make amendments to the Energy Retail Code and guidelines.
The ESC’s initial investigation found that:220
•T
 here was no consistency in what assistance a customer
in payment difficulty could expect to receive; and
•T
 here was no consistency in the actual assistance a
customer received.
As discussed in Section 3 of this paper, the ESC
reported that many customers were “falling deeper and
deeper into debt”, often with “little hope” of avoiding
disconnection or other forms of recovery action initiated
by their energy retailers.221
The ESC attributes these outcomes to what it sees as the
retailers’ broad discretion concerning how it implements the
regulatory requirements. Specifically, the ESC states:222
	
We attributed these outcomes to the retailers’ very
broad discretion under the current framework to
determine who is entitled to assistance, the level of
the assistance that they provide, the timing of that
assistance, and the terms on which they amend or
withdraw that assistance. [emphasis added]
The ESC concludes that the current framework,
therefore, is “no longer fit for purpose”,223 and in need of
“significant reform”.224
The findings of the ESC’s investigations are hardly surprising
and similar problems have been found in other studies
including in the AER’s review of retailer hardship programs.
Moreover, the ESC claims that: “there is broad stakeholder
support and acceptance of the Commission’s diagnosis
of the problems with the current framework”.225 SACOSS
agrees that stakeholders have confirmed this aspect of
the ESC’s Inquiry.
Thus, the issues with the current framework are not
new, nor are they disputed. However, the ESC’s response
to the issues is one of rejecting the whole basis of the
current regulatory model and proposing an alternative
regulatory model to address the issues identified in its
investigations. As such, the ESC’s approach as set out in
its Final Report represents a significant departure from
the past and from the national regime and Victorian
harmonisation objectives.
220.

Other regulators (including the AER) and customer
stakeholders have responded to these same issues by
investigating different ways to improve the current
regulatory framework. For instance, the AER has
focussed on improving the quality of the “conversations”
between the retailer and the customer and promoting
effective ‘capacity to pay’ discussions.
These quality ‘conversations’ in turn set the basis for
the retailer to better design payment plans and other
services in line with the customer’s needs. As such,
the AER’s approach suggests that best practice can be
based around early engagement, flexibility in responding
to the customer’s expressed needs, and a reliance on
retailer discretion to adapt, improve and innovate. Ofgem
has come to a similar conclusion and has sought to
increase its understanding through additional research.
The ESC takes a more ‘revolutionary’ approach based
on its view that retailer discretion has led to a situation
where there is no consistency in the treatment of
customers. The ESC concludes that the framework is in
need of significant reform:226
	This is because it provides strong commercial
incentives to limit both the consumers’ access to
assistance and the scope of that assistance, whilst
at the same time providing retailers with the
discretion to determine which customers are
eligible for assistance and what assistance they
should receive.[emphasis added]
The ESC then justifies its alternative framework by
stating that the focus of the framework should be on
avoiding long-term debt and ensuring debt is repaid,
thus avoiding customer disconnections. The ESC states
this purpose as follows:227
 o assist customers experiencing payment difficulty
T
to avoid long-term energy debt, and repay debt that
does accrue, while wherever possible maintaining
access to energy as an essential service.
The ESC also argues that the current approaches rely
on ‘capacity-to-pay’ discussions that are intrusive and
subjective and are not the role of energy retailers. The
ESC’s approach is to define customer requirements by
considering ‘objective’ measures of consumption and
payment histories.

Essential Services Commission 2016, Supporting Customers, Avoiding Labels, Energy Hardship Inquiry, Final Report, February 2016, p. ii.
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See Minister for Finance, “Terms of Reference – Inquiry into best-practice financial hardship programs of retailers”, February 2015.
Essential Services Commission 2016, Supporting Customers, Avoiding Labels, Energy Hardship Inquiry, Final Report, February 2016, p. 60.
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The ESC believes that their proposed new framework will
better meet this purpose than the existing approach.228
In its view, the new framework will better align the
incentives of retailers and customers to work together.229
The ESC also states that the framework will ensure
assistance is proportionate to the payment difficulty, will
encourage engagement by customers and innovation by
retailers, and will give clarity to all stakeholders on the
obligations and expected standards from retailers.230
Stronger enforcement powers for the ESC will also support
more consistent compliance with these new measures.
SACOSS does not dispute the intent or purpose of the
ESC’s framework. The question SACOSS asks is whether
the ‘solution’ proposed by the ESC will deliver on the
intention to assist customers avoid long-term debt, repay
debt and maintain access to energy wherever possible.
SACOSS’ view is that the ESC’s new framework means
that the processes of identifying customers experiencing
payment difficulty, establishing an initial payment plan
and determining if and when other assistance will be
required, will all become highly automated.
For instance, as noted above, identifying a customer as
a vulnerable customer231 will not rely on a conversation
between the customer and the retailer or even
necessarily on the customer’s self-identification.
Rather a customer is deemed to be in payment difficulties
as soon as they have missed a payment. A payment
is considered missed if it is not paid by the end of the
reminder notice period232 and will therefore be highly
automated in retailers’ billing systems thus casting
a broad net including customers who do not see
themselves as being in payment difficulties.
This change in emphasis from the quality of the initial
conversations between the retailer and the customer, to
a process of deeming customers to be having payment
difficulties and automatically defining repayment plans
based on the type of difficulty, represents a major
change in the fundamental features of the regulatory
processes and retailers’ practices.
SACOSS considers that there is a very real risk that this
initial automated process will alienate customers and
discourage ongoing interaction with the retailer.
The ESC is currently working through the consequential
changes to the Energy Retail Code and other relevant

regulatory instruments including the retail licences
and the operating procedures relating to Wrongful
Disconnection. The ESC will also seek to address the
multiple implementation issues in consultation with
consumer and industry stakeholders.
The ESC states that it will also seek to integrate its
framework with third parties that include government
agencies and other non-government service providers
that have been accredited by the ESC. The ESC does not,
however, discuss the implications for harmonisation of the
Victorian regulatory framework with the national framework.

4.3.2 Principal elements of the ESC’s
proposed framework
As noted above, the unique feature of the ESC’s
proposed framework is that it focuses on the objective
definition of customers in payment difficulty (or
vulnerable customers), automated classification of the
type of customers and the associated assistance plans
and the rights and responsibilities of both the retailer
and the customer.
The ESC states that it has designed the new framework
around a set of policy principles and the concepts
of ‘shared responsibility’, ‘proportionate’ response,
limiting growth in debt and minimising the number of
disconnections due to payment difficulties.
More specifically, the ESC describes the main features of
its new regulatory framework for customers experiencing
payment difficulties, as follows:233
•C
 odifying the requirement for retailers to provide all these
customers with payment plans, energy management
support and information and referrals to third parties;
•T
 he retailer’s assistance is based on the type of
payment difficulty not the cause of difficulty;
•R
 etailers and their customers have ‘shared responsibilities’
for implementation and completion of the plan;
•T
 he level of individual engagement of the retailer with
the customer should be proportional and reflect the
level of assistance required;
•R
 etailers will have new obligations such as establishing
self-service options, and the automatic placement of
customers on a payment plan if they miss a payment,
and if debt continues to grow, providing a ‘pay-as-yougo’ payment plan;

228.

The existing approach is reasonably aligned with the AER’s approach following the 2014 Victorian regulation harmonisation program.
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 he ESC does not use the term vulnerable customers or hardship customers. The framework defines a customer by the type of payment difficulty as
T
assessed by objective criteria that have been defined by the ESC.
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 ssential Services Commission 2016, Supporting Customers, Avoiding Labels, Energy Hardship Inquiry, Final Report, February 2016, p. 80. The ESC
E
states that this was based on feedback from retailers and on concern to limit accrued debt.
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• New quarterly and annual reporting obligations;
• Providing opportunities for retailers to innovate and
progress to best practice.
The ESC also argues that the new requirements will
deliver a range of benefits that go beyond limiting the
debt that a customer can accumulate and helping the
customer remain on supply.
These additional benefits include the removal of labels
such as ‘hardship customer’ and the removal of the
obligation for a retailer to assess its customers on the
basis of subjective criteria such as the ‘capacity-to-pay’.
The ESC states that the new framework will ensure
the customer receives at least a ‘minimum standard
of assistance’, however, the level of this assistance will
be based on the objectively defined ‘type’ of payment
difficulty rather than the customer or retailer’s subjective
assessment.234
The minimum standards act as a ‘regulatory safety net’;
however, retailers should have flexibility to provide other
additional forms of assistance.235 The flexibility does not,
however, extend to a retailer defining when a customer
is facing payment difficulties or what form of payment
plan the customer will be placed on (unless and until the
customer moves to a hardship plan, although there are
rules around the this too).

4.3.3 Structure of the ESC’s proposed
framework
4.3.3.1 The overall framework
The ESC states that the proposed framework will replace
the current hardship and payment difficulty provisions of
the Energy Retail Code.
The new requirements in the Energy Retail Code will be
extensive and will cover three broad areas, i.e.; the scope
of assistance; the delivery of assistance; and the retailers’
monitoring and reporting requirements.
Notably, however, the ESC’s Framework will not extend
to addressing the wider more fundamental causes of
payment difficulties.236 As the ESC states in defining the
scope of the framework:237
	[t]he causes of payment difficulty are unique to
each customer but the types of payment difficulty
234.
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are not. The scope of assistance that a customer
can expect from their retailer should depend,
therefore, on the type of payment difficulty that
they are experiencing. [emphasis added]
The ESC’s framework is, therefore, less concerned with
or responsive to the causes of a customer’s payment
difficulty, whether this is caused by short or long-term
customer characteristics or broader socio-economic factors.
The ESC’s focus is on the type of payment difficulty
where payment difficulty is defined by set criteria that
are claimed to reflect the degree of risk of a customer
not completing a repayment plan and not being able to
pay for ongoing usage.
Figure 7 below illustrates these three dimensions (scope,
delivery and monitoring/reporting) and associated
elements of the ESC’s proposed new framework.
The ESC regards this framework as the basis for setting
a minimum level of service for each category of
customer, i.e. the ‘safety net’ requirements (see also
Figure 7 which illustrates these ‘safety net’ requirements).
The ESC states:238
	[r]etailers will have the flexibility to decide both
what assistance they provide to customers and how
they provide it, as long as the assistance meets the
minimum requirements of the customer safety net.
However, this ‘flexibility’ should be seen in the context of
what are very prescriptive minimum requirements.
The ESC is currently codifying these requirements in the
Energy Retail Code and amending related regulatory
instruments such as licences. Once this process is
completed, the requirements will become mandatory and
enforceable.
If a customer is disconnected without the retailer
having worked through all the requirements for that
‘type’ of customer, the customer may be eligible for a
Wrongful Disconnection Payment (WDP). Retailers
who consistently fail to comply with the requirements
may be subject to penalties under the ESC’s enhanced
enforcement powers.240
It is important, therefore, to consider the dimensions and
related elements in some detail. Further details on each
of the three areas are also set out below.241

238.

ibid, p. 66.
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The amendments to the ESC Act 2001 enables the ESC to issue a WDP Notice of $5,000 per incident with effect from 1 June 2016.
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 he amendments to the ESC Act 2001 provided for the ESC to have greater enforcement powers, effective from 1 June 2016. See: Essential Services
T
Commission 2016, Energy Compliance and Enforcement Policy – Final Decision, July 2016, p. 2.
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 owever, there are many specific details that are currently being consulted on by the ESC. Therefore, the description in this report should not be
H
regarded as final or definitive.

68 Review of the Australian Energy Regulator’s and Essential Services Commission of Victoria’s Frameworks for Customers Facing Payment Difficulties

4. NEW AER AND ESC FRAMEWORKS

Figure 7: The Proposed ESC Framework

Type of payment difficulty

Scope of assistance

Objectives of assistance

Elements of assistance

Regulatory Safety Net
Consisting of:
• Self service options
• Immediate assistance
• Tailored assistance
• Connection support
measures for
customers

Retailer
Innovation
Discretionary
measures by
retailers

Delivery of
customer assistance

Compliance
Best Practice
Enforcement

Monitoring & Reporting

Performance outcomes

Source: ESC, Supporting Customers, Avoiding Labels, Final Report, February 2016, Figure 4.2, p. 64.

4.3.3.2 The scope of retailer assistance
Type and objective of assistance
The scope of retailer assistance extends to consideration
of the type of payment difficulty, the objectives of
assistance and the elements of this assistance. In terms
of the type of payment difficulty, the ESC’s proposal sets
out five types (levels) of payment difficulty – [A] to [E] –
as illustrated in Figure 8 below.
The type of payment difficulty can be defined by
reference to the cost of energy, the amount of money
actually paid for that energy use and the amount of
energy debt that the customer has accrued.
The ESC claims that when defined in this objective way,
the customer’s payment difficulty can be determined:
“without value judgement or intrusive assessment, and
without unwelcomed labelling of the customer”.242

242.

A further benefit of defining the type of assistance in
this way is that a retailer can readily identify the type
of assistance from its customer billing system – it is not
dependent on any initiative or judgement by the retailer
nor does the retailer need to collect new data on the
customer.
Figure 8 illustrates this relationship and the progressively
more intensive management of the customer. The
dimensions and elements of the safety net assistance.
The ESC sets out minimum requirements for retailers’
assistance programs (the ‘safety net’ assistance
measures) for each type of customer payment difficulty.
Similarly, for each category of assistance, the ESC sets
out the obligations on customers to comply and engage
with their retailer.
The form of this ‘safety net’ assistance involves four
categories of retailer assistance: self-service, immediate

ibid, p. 65.
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assistance, tailored assistance and connection support
depending on the type of difficulty as set out in Figure 8
below.
Each category is linked to the particular objective of
the assistance program. For example, the ‘self service’
category is derived from the objective of encouraging
customers to avoid debt by taking up a self-service
option to reschedule payments. The obligation on the
retailer is to provide a range of self-service payment
options, available on its website.
Elements of retailer assistance
According to the ESC’s new framework, any assistance
plan provided to a customer must include three
elements:243
• A payment plan;
• Energy management assistance; and
• Information and referral to other support services.
These three elements are discussed briefly below. While
these elements are common in the existing policies, the
ESC attempts to make the requirements significantly
more specific with less retailer discretion.

Payment Plans:
The ESC states that payment plans will vary depending
on the type of payment difficulty and the objective of
assistance for that particular type.
For example, for customers experiencing Type B and
Type C payment difficulties (as per Figure 8), debt
repayment will be required over the short to medium
term. For customers experiencing the more severe Type
D and Type E payment difficulties, longer-term payment
plans will be required.
For customer Types B to D, there should be no increase
in the customer’s debt levels. However, for customer
Type E there is likely to be an increasing level of debt
as the customer cannot pay for their ongoing energy
consumption. For these customers:
•T
 he payment plan will allow a three-month period of
below cost payments while the retailer and customer
work intensively on energy management options;
• If the customer is not meeting the ongoing cost of
energy after three months, pre-payment for energy
use (“pay-as-you-go”) is required if the customer is to
remain connected.

Figure 8: Overview of the scope of retailer assistance and payment type
Debt status

Payment difficulty

Payment
difficulty
(Type)

Objectives of Assistance

Safety Net
Assistance

Likely

Customer has not yet missed a
payment
•a
 nd has not missed a payment
in the past 12 months
•b
 ut cannot meet their next
payment.

[A]

To encourage customers to
avoid debt by taking up selfservice options to reschedule
energy payments.

Self Service

Commenced

Customer has missed a payment
and therefore has an energy
debt

[B]

To provide immediate
assistance to customers who
miss a payment to repay their
energy debt.

Immediate Assistance

In arrears

Customer has energy debt
•a
 nd is making payments that
reduce debt
•b
 ut not in accordance with
their payment plan.

[C]

To assist customers to better
manage their energy use to
help repay energy debt.

Static

Customer has energy debt
•a
 nd is paying for their energy
use
•b
 ut is not reducing their debt.

[D]

To reduce the cost of energy
use to enable debt to be
repaid.

Increasing

Customer has energy debt
•a
 nd is paying for their energy
use.

[E]

To reduce energy use to an
affordable level.

Assisted
Repayment

Tailored
Assistance

Correction Support

Source: ESC, Supporting Customers, Avoiding Labels, Final Report, Figure 4.3, p. 66.
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Energy Management, Information and Referral
Retailers are required to provide energy management
information, advice and assistance to all customers
experiencing payment difficulty. The nature of this assistance,
however, varies with the type of payment difficulty.
All retailers will be required to provide practical energy
management information on-line for all customers. As
payment difficulty increases, the intervention will need to
be more intense and the advice more specific.
For customers in the most severe category, Type E, the
objective is to: “reduce energy to an affordable level”.244
Therefore, the ESC’s framework requires the retailer to
provide practical in home advice, the cost of which may
be borne by the retailer or shared with the customer.
Similarly, the level of information on the assistance
available from governments and other third parties will
vary with the type of payment difficulties. In the earlier
Types B to D only general information is required, albeit
of increasing specificity to the customers’ circumstances.
For Type E customers, however, a retailer will need to
demonstrate that the customer has received information
from an independent third party accredited by the ESC.
The customer must receive this information before the
retailer can place them on a ‘pay-as-you-go’ plan.

4.3.4 Delivery of Retailer Assistance
4.3.4.1 Overview of minimum safety net
requirements
Having defined the scope of assistance (including customer
type), the ESC then prescribes the forms of delivery of
assistance based on the type of customer. Figure 8 above
illustrates the relationship between the type of payment
difficulty and the minimum assistance level required.
As discussed above, the ESC claims that it is setting the
minimum ‘safety’ net requirements and retailers have
the flexibility to decide “what assistance they provide to
customers and how they provide it”245 - providing the
retailer meets the minimum safety net requirements set
out by the ESC.
The following discussion provides a brief overview of the
categories of safety net assistance envisaged by the ESC
and the minimum requirements.246
For each category, the ESC outlines the obligations
that apply to both retailers and customers, and the
consequences if a retailer or a customer does not comply
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with these obligations and/or a customer fails to engage
with the retailer.
For example, a retailer cannot disconnect the customer if
the customer follows the payment plan and/or engages
with the retailer to negotiate a revised plan. A customer
who is disconnected for non-payment when that
customer is following the payment plan or engaged with
the retailer, will be eligible for a Wrongful Disconnection
Payment (WPD) from their retailer.
Generally the customer must be allowed to retain a
retail product discount, such as a ‘pay-on-time’ discount,
if they comply with the agreed plan. Alternatively, if
the customer has lost that discount because of nonpayment, it must be restored if and when the customer
complies with an agreed payment plan.
The retailers’ interests are also protected, reflecting the
ESC’s view that outstanding debt should, in almost all
circumstances, be paid by the customer. In general, if
a customer fails to comply with the relevant assistance
plan and has failed to engage with the retailer to discuss
options, the retailer has sufficient cause to initiate the
disconnection process.247
Figure 9 illustrates the different levels and how a
customer might ‘progress’ through those levels. It also
demonstrates the points at which a retailer may lawfully
initiate the disconnection process for non-payment of
bills as set out in the Energy Retail Code.
The four ‘types’ of retailer assistance to customers
experiencing different levels of payment difficulty are
briefly described below.

4.3.4.2 Self-service option – for payment Type A
Customers classified as Type A have not necessarily
contacted their retailer. Type A customers do not have a
current debt but for whatever reason anticipate that they
may experience payment difficulties in their next bill.
The aim of this stage is to help customers from incurring
energy debt in the first place by enabling them to
self-select from a range of options a different payment
arrangement. The ESC, therefore, sets a minimum
requirement that retailers make a number of ‘self-service’
options available for Type A customers.
The self-service options would be on the retailer’s website
and would not require the customer to personally
contact the retailer. However, the retailer must accept the
customer’s self-selection option irrespective of whether
the customer is on a market or standard contract.

246.

Note, this is a summary of the main requirements rather than a comprehensive list of all components. Details can be found in ibid, Chapter 4.

247.

 ubject to certain customers who cannot be disconnected (such as life-support customers) or criteria set by for instance jurisdictional governments
S
(hot days etc).
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Figure 9: Customer Engagement, Non-engagement and Disconnection

Customer having
payment difficulty

Missed payment

Self service options

Immediate Assistance

Not engaged

Debt still increasing

Engaged

Connection support

Disconnection

Engaged

Tailored Assistance

Not engaged

Missed payment

Compliance with disconnection procedure

Not engaged

Missed payment
Source: ESC, Supporting Customers, Avoiding Labels, Final Report, Figure 4.6, p. 71.

The ESC’s framework also sets out the three minimum
self-service options that a retailer must provide as follows:248
•B
 ill smoothing across monthly or fortnightly payments;

assistance’ plan (payment Type B). This plan will require
monthly repayments irrespective of the customer’s
current payment cycle.

•D
 eferred payment for up to four weeks for customers
who have not missed a payment in 12 months; and

	
Note: A payment is considered ‘missed’ if it is not
paid by the end of the reminder notice period.249

•S
 hortened payment cycle where customers can
choose to pay smaller amounts more frequently.

Because the process is automatic, the retailer does
not have to label the customer as being in hardship or
discuss in advance with the customer. Assistance in the
form of a standardised payment plan is provided on
the basis of a missed payment rather than relying on a
subjective assessment of the customer’s capacity-to-pay.

A customer is expected to make the payments set out
in the plan in full, and on time. If the customer cannot
manage this, the customer is expected to contact their
retailer to discuss other options.
A customer who complies with their selected selfservice option will not lose any ‘pay-on-time’ discount
entitlements providing that they pay according to the
self-service plan.

4.3.4.3 Immediate assistance plan –
for payment Type B
Irrespective of whether the customer takes up a selfservice option, if the customer misses a payment, the
retailer will automatically place them on an ‘immediate

The retailer must advise the customer that they have
been placed on an automatic monthly payment plan and
provide customers with energy management advice (e.g.
a link to the web-site) and other relevant information on
government and non-government assistance including
rebates, concessions and financial counselling services.
This automatic monthly payment plan has standard
terms and conditions and the customer must pay at
least the ongoing energy usage costs and a prescribed
portion of the outstanding debt. It is not clear how

. ibid, p. 78.

248

249.

See ibid, p. 80 including footnote 92.
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various retail products such as ‘pay-on-time’ discounts
will operate during this period. Presumably these details
will be worked out during the technical workshops prior
to the finalisation of the Energy Retail Code.

Under this plan, the customer pays equal monthly
payments that cover the cost of their energy use while
the retailer and customer work together to reduce the
cost of the customer’s energy consumption.

Repayments of the debt will occur over a three, six or
nine month period depending on the customer’s current
payment cycle. For customers on monthly billing for
instance, the debt must be repaid over three months.250

The retailer must also advice the customer about
relevant government and community programs. Any
pay-on-time discount must be continued as long as the
customer meets the agreed payments and engages with
the retailer.

If a customer misses an immediate assistance plan
payment and has not engaged at all with the retailer,
then the retailer may issue a disconnection notice.

4.3.4.4 Tailored assistance plan –
for payment Types C and D
If the customer misses a payment under an immediate
assistance payment plan, the retailer will be required to
provide the customer with a tailored assistance plan.
In the tailored assistance plan, the retailer and the
customer are expected to work together to lower the
customer’s energy costs and to plan for the repayment
of outstanding debt.
The tailored assistance plan comes in two forms:
•A
 ssisted repayment plan (for Type C customer): the
customer is making payments to reduce the debt but
not in accordance with the payment plan.
Under this plan, the customer pays for ongoing energy
and up to 15 per cent of the outstanding debt. This
repayment plan does not therefore require the retailer to
‘probe’ into the customer’s particular circumstances. In
addition, if the customer makes the payment then they
will be entitled to the benefit of any discounts that may
have been lost.
The retailer also has an obligation to provide more
personalised advice on energy management and on
information about rebates or concessions and details of
third party referral services.
A disconnection warning notice may be issued if the
customer does not comply with the plan and does not
contact the retailer to discuss.
•A
 ctive assistance plan (for Type D customer): the
customer is paying for ongoing usage but is not
repaying any of their debt.

250.

However, if the customer does not make the agreed
payments and has not engaged with the retailer, a
disconnection warning notice may be issued.

4.3.4.5 Connection support - for payment Type E
The final step, ‘connection support’, is offered as a ‘last
resort’ to a Type E customer, that is, a customer who has
an energy debt and is also not paying the cost of their
on-going energy use. In this instance, the customer’s
debt continues to increase.
The aim of the customer support plan is therefore to
first attempt to reduce the customer’s energy use to an
affordable level and to also ensure that the customer has
access to all available forms of government and nongovernment support.
The connection support is available for up to two years
and in two phases, as follows:251
• In the first three months a customer can pay a fixed
monthly payment that is below the cost of their energy
use while working with the retailer to reduce the cost of
their energy use;
• If after three months the customer is still not able to
pay for their energy use, they will be required to make
monthly pay-as-you-go payments252 of their energy
use in order to remain connected. This ensures no
further growth in debt.
The ESC also states that a customer cannot transfer to
another retailer in the first three months, as their usage
cost is greater than the repayment amounts. A customer
that is on a pay-as-you-go plan can switch retailer but
the original retailer is entitled to recover outstanding
debt through normal debt collection processes.253
A retailer must allow the customer to stay connected
through this period including when a customer moves
to a pay-as-you-go arrangement. The customer is also

 he prescribed amount depends on the previous billing cycle (monthly, bi-monthly or quarterly) as well as the amount of debt owed. If a customer is
T
on monthly billing, then debt repayment will be limited to a third of the amount each monthly bill, paid in three equal installments. Quarterly payment
customers will be automatically switched to monthly payment cycle and repayment of debt will be limited to a ninth of what is paid for each of the
next nine months.

251.

ibid, p. 90.

252.

 he ESC states that the ‘pay-as-you-go’ arrangement must not involve the use of pre-payment meters. See ibid, p. 92 and the associated footnote
T
105.

253.

ibid, p. 91. However, the ESC also states that it would expect retailers will only engage debt collectors who adhere to the ASIC-ACCC guideline on
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entitled to discuss the pay-as-you-go arrangement with
an independent third party before commencement of the
pay-as you-go monthly payments.
However, a customer who misses a payment in either
phase of the connection support plan may be issued
with a disconnection warning notice. A retailer must
reconnect the customer if the customer agrees to the
pay-as-you-go amount plus any costs incurred in the
interim.
The customer is expected to engage with their retailer
throughout the process, including notifying the retailer
if they are unable to make the agreed payments. A
customer will not be disconnected for non-payment if
they are making repayments under the agreed plan, or
are actively engaged with their retailer to make new or
alternative arrangements.
If a retailer disconnects a customer without providing, or
endeavouring to provide, the relevant level of assistance,
then the retailer must make a Wrongful Disconnection
Payment (WDP) to the customer.
However, if the customer does not engage actively with
the retailer through the process, then the framework
will operate in conjunction with the disconnection
procedures set out in the Energy Retail Code.
Notably, the ESC’s process in this Type E circumstance
does not appear to involve discussions between the
retailer and the customer on the customer’s capacity-topay, even if these customers are clearly facing longerterm entrenched payment difficulties.
The risk of disconnection at the end of the process, even
if the customer engaged with the retailer in the process,
remains. In effect, as the process can keep looping around,
there appears to be no circuit breaker other than
disconnection or, perhaps, intervention by support agencies.

4.3.4.6 Reconnection Under the ‘Safety
Net’ provisions
The ESC’s framework specifies that any customer who
is disconnected for non-payment will be entitled to
reconnection if they meet the conditions of the form of
assistance they were receiving under the customer safety
net prior to disconnection.254
For instance, if a customer on an Active Assistance plan
is disconnected by the retailer, the customer is entitled
to reconnection if they pay the cost of their energy use
in full.

The ESC considers this is an improvement from a
customer’s perspective over the current framework
as this current framework allows a retailer to require
any debt repayment as a condition of reconnection.
The ESC’s proposed framework will limit the retailer to
reconnection on the basis of the customer’s existing
repayment obligations based on the type of payment
plan that they were on prior to disconnection.

4.3.5 Monitoring and Reporting
The ESC has acknowledged the importance of
monitoring and reporting the outcomes of the proposed
framework and process. The ESC’s monitoring and
reporting will include:255
•M
 onitoring compliance through retailer reporting and
auditing;
• Enforcing the regulatory framework;
• Assessing and reporting on best practice; and
• Reporting on customer outcomes.
With respect to the monitoring of compliance, the ESC
states that it requires retailers to: “maintain records
of their exchanges with customer to demonstrate
customers are informed about their options”.256 This is
in addition to the retailers providing aggregate data for
the ESC’s reports, including data on the new obligations,
and retailers reporting any breaches of the payment plan
obligations.
The ESC also notes its new enforcement powers under
the Victorian Energy Legislation Amendment (Consumer
Protection) Act 2015 includes increases in various
penalties on retailers for wrongful disconnections and
non-compliance with the Energy Retail Code and licence.
Penalties of $500 per day and $5,000 per breach of the
Code up to a maximum of $20,000 can be imposed on
retailers depending on the incident of non-compliance.257
The ESC intends to review the operation of the customer
safety net Framework every two years, with the review
providing an assessment of any retailer policies, practices
and procedures that exceed the Framework’s minimum
requirements. The review will complement the role of the
ESC’s regular performance reporting.
Clearly, therefore, the measurement of performance
outcomes is an important dimension of the ESC’s
proposal. The ESC proposes to replace the existing
hardship program indicators with new indicators that
focus on outcomes for customers with payment difficulties.

debt collection.
254.

ibid, p. 95.

255.

ibid, p. 72.

256.

ibid, p. 99.

257.

 ssential Services Commission 2016, Energy Compliance and Enforcement Policy – Final Decision, July 2016, p. 2. This provides a list of the range of
E
financial penalties and other orders available to the ESC under its new enforcement powers.
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The specific areas of focus for the ESC’s performance
reporting include:258

also demonstrated by the frequency of these customers
facing further debt crises even within the same year.

•T
 he level of payment difficulty such as the number of
customers with Type A to Type E payment difficulty;

SACOSS therefore agrees with the ESC that it is not in
the interests of customers that there is such a level of
variation between retailers. SACOSS also agrees that it is
important to give a strong focus on outcomes.

•R
 etailer innovation, for example: amount and form of
additional assistance measures above the safety net;
•L
 evel of debt owed, for example, average level of debt
for customers with Type B to Type E payment difficulty;
•L
 evel of disconnection, for example, total number
of disconnections, number by cause, duration of
disconnections; and
•R
 econnection, for example, the number of customers
making pre-payments and average reduction in
consumption achieved.

4.3.6 SACOSS’ assessment of the
ESC’s framework
4.3.6.1 Assessment overview
The ESC sees the current framework as no longer fit for
purpose and in need of substantial reform. As a result,
the ESC has sought to recast the regulatory framework
regarding the management of vulnerable customers that
forms part of the national approach and the historical
Victorian approach.
The first question to ask, therefore, is whether the
current framework needs an evolutionary approach (as
per the AER) or a revolutionary approach (ESC) or if
there are other options that tread a middle road.
SACOSS accepts that the current framework for
managing customers with payment difficulties, as set out
in the NERL and NERR has limitations. Similar limitations
apply to the current Victorian framework as it largely
parallels the national framework.
Moreover, SACOSS agrees that there is an unacceptable
lack of consistency in the interpretation and application
of the current framework arrangements by retailers,
albeit that both the AER and ESC state that there is
generally compliance with the existing minimum standards.
Clearly some retailers are strongly investing in
improvements to achieve best practice. Other retailers
take a minimal compliance approach. For instance, it is
unacceptable that some customers are entering payment
plans and hardship programs with debts of over $1,500.
The prospect of this debt ever being settled is small.
The observed level of average debt in the programs and
the poor completion rates of customers on repayment
plans or hardship programs support this conclusion. The
chronic nature of debt for at least some customers is

258.

The failure of current regulatory requirements to improve
the level of debt accrued by customers with payment
difficulties and to reduce disconnection rates, despite
years of investment in improving outcomes, does mean
that a fresh examination of the issues is necessary.
As noted previously, SACOSS is concerned that the AER’s
voluntary sustainable payment plan approach may not
provide sufficient impetus to improve overall energy retail
industry standards towards best practice and ensure
equality of treatment of all customers experiencing
payment difficulties, irrespective of the retailer.
A further consideration is that generally, customers
with payment difficulties are less likely to benefit from
the competitive retail market either because they are
not sufficiently aware of, or confident in, seeking
competitive market offers or they have been effectively
refused competitive market offers based for instance,
on credit histories.
Taking into account these and other issues identified
in this paper, SACOSS agrees with the ESC that further
reform is required.
However, SACOSS’ review suggests that the ESC’s
approach will increase costs and such a significant
change may not be in the long-term interests of
customers, if adopted across the national electricity
and gas markets. Discussions with various Victorian
stakeholders suggest that this may also hold for
Victorian consumers.
SACOSS’ concerns with the process outlined in the ESC’s
Final Report are discussed below and include a number
of interrelated factors, namely:
• The automation of the key steps in the process;
•T
 he lack of early engagement between the retailer and
the consumer;
• The lack of customer control over the process;
•W
 hether process is effective given changes in
technology and retail products;
• The likely implementation costs and ongoing costs;
•T
 he risk that disconnections will increase rather
than decrease.
Linking most of these factors is the potential delay in a
retailer establishing any level of meaningful engagement

See ibid, p.p. 101-102. The ESC notes that further work will be undertaken to develop these performance measures.
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with the customer, as well as the detailed prescriptive
approach to defining the assistance package for each
customer type without the opportunity for the retailer to
understand the customer’s individual concerns.
The following sections consider a number of these issues
in more detail.

4.3.6.2 Customer engagement with the process
Effective engagement of the customer with payment
difficulties in the process of resolving outstanding debt
is central to successful completion of the repayment
program without resorting to the threat of disconnection.
That is, for a customer to want to work with a retailer over a
period of 6 to 12 months or more, the customer must believe
that they have been involved in, and have some control
over the payment plan. The customer must also believe
that they are respected and their individual circumstances
recognised and acknowledged by the retailer.
SACOSS’ experience suggests that in the absence of
engagement and a sense of understanding and control
early in the process, the customer will more likely than
not seek to minimise any ongoing relationships with
the retailer.
Under the ESC process, this customer disengagement
can, in turn, result in the retailer commencing the
disconnection process; thus further breaking trust
between the two parties. It is highly unlikely, for instance,
that a customer will seek or accept energy management
advice following a series of negative interactions with the
retailer in which their individual circumstances seem less
important than the automated processes.
As a result, SACOSS is not convinced that the ESC
process will reduce debt and disconnection, particularly
for the most vulnerable customers.

4.3.6.3 The automation of key steps in the process
Defining customer by ‘type’ based on objective criteria
such as whether a bill payment has been missed, has the
superficial appeal of removing subjective assessments
and ensuring more consistency across different retailers.
SACOSS accepts that more consistency is desirable.
However, the ESC is using the very blunt instrument
of automating the classification of customers and
prescribing in the Energy Retail Code, the minimum
features of the payment plan.

259.
260.
261.

For example, the ESC’s approach will, inevitably, ‘catch’
many customers who do not want and do not need a
payment plan.259
The retailer’s time may well be taken up explaining to
these customers why they are on a plan when they did
not seek to be so. Will the retailer be able to reverse the
payment plan in these circumstances, and what are the
billing system issues of multiple customers being billed
and then rebilled?
The link between automation of the process and
customer engagement was well expressed by Yarra
Valley Water in their submission to the ESC’s Draft paper.
YVW is generally regarded as having one of the most
successful programs for managing customers in financial
hardship. Its submission to the ESC stated:260
	Our experience has shown that early and continued
customer engagement has been a key to the
success of hardship programs. Respectful
communications coupled with tangible support
options offered up-front, have proven extremely
successful. The automation and stepped nature
of the current proposal runs the risk of a decline
in customer engagement. [emphasis added]

4.3.6.4 Changes in energy technologies and retail
product design
It is also not clear if and how the ESC has taken into
account the changes in technology, particularly smart
meters and the associated time-of-use or demand based
retail tariffs.
Smart metering in Victoria has facilitated the
introduction of monthly billing by many retailers,
thus shortening both the payment cycle and the
disconnection time lines.261
It is not yet clear how a monthly payment cycle will
impact on the number of customers failing to pay
their monthly bill by the ‘due’ date (reminder notice
date), but it is reasonable to expect that with a faster
billing cycle, the number of customers who are not in
payment difficulty (as usually defined) find themselves
automatically placed on a ‘payment plan’ that they
neither requested or needed. The excessively wide net of
Type B category customers may be cast even wider.
Similarly, it is not clear how the retailer will conduct
the required tariff assessments and energy efficiency
assessments, taking into account the various options

These are customers who have missed a reminder notice due date, but would otherwise pay their bill and have no need of additional support.
Yarra Valley Future Water, “Response to Essential Services Commission’s Energy Hardship Inquiry Draft Report”, October 2015, p. 5.
 hat is, while the reminder notice and disconnection process follows the timelines set out in the regulations, monthly billing means that this timeline
T
has 12 starting points per year rather than 4 or 6. The potential for overlapping bills and repayments is significantly increased and is potentially more
confusing for the customer. At this stage, most retailers have not moved pensioner recipients to monthly billing. However, this is likely to change and
in any case does not cover many other customers facing payment difficulties.
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and preferences for tariff types such as time-of-use and
demand tariffs in advising their customers.
Traditional energy management activities may have an
impact on energy usage (although this is by no means
clear for customers in hardship), but with cost-reflective
pricing, the savings are only available if peak usage is
reduced. In addition, seasonal variation in bills is likely
to be exacerbated, and it is not clear how this will affect
the efficacy of the payment plan process given the very
specific requirements in the ESC’s approach.

4.3.6.5 The Victorian framework and national
consistency
SACOSS is also disturbed that the ESC appears to have
given little consideration to the impact of moving the
Victorian regulatory framework further away from the
national program contrary to the previous Victorian
harmonisation process.
SACOSS strongly believes there is a long-term benefit to
all energy customers, and to the energy retailers and the
market in general, in having nationally consistent systems
and processes. The previous harmonisation project to
improve the alignment of the Energy Retail Code with
the NECF illustrates that Victoria had accepted the value
of national consistency (albeit with some derogations).
A nationally consistent approach262 allows policy makers and
retailers to focus their attention on the quality of the service
to their customers absent the distraction of establishing
and maintaining different systems and processes.
For a jurisdictional regulator to move in another direction
therefore requires a very strong business case for drastic
change. However, the ESC does not appear to have
conducted a thorough and comprehensive cost-benefit
study of their approach for Victorian and interstate
stakeholders to scrutinise.
It is also widely noted that the causes of payment
difficulty for customers go well beyond the retailercustomer interface and no process, including the ESC’s
process, can address the situation where the customer
simply cannot afford to pay for ongoing energy usage let
alone repay debt from previous periods.

The mapping of disconnections conducted by St Vincent
de Paul and Alviss Consulting also provides important
clues to the systemic issues that drive disconnection
rates across the NEM. SACOSS would encourage the
ESC to consider this research before finalising the detail
of its Energy Retail Code and regulations. Similarly, the
study provides important data for the AER in further
development of its Sustainable Payment Plans Framework.
A framework that is state centric, and which departs
so substantially from the national policy development
process, risks losing influence over national policy on the
important social issues of access to energy. In the long
run, Victoria’s isolation from the national policy development
process is not in the long-term interests of either
Victorian energy users or energy users across the nation.
SACOSS therefore finds it surprising that neither the
Victorian Government nor the ESC appear to have taken
this issue seriously or addressed the potential costs to
Victorian energy consumers of this divergence.

4.3.6.6 SACOSS’ assessment criteria – a summary
SACOSS has set its assessment criteria based on the
research and the results of the regulators’ performance
measures and the work of third parties including Ofgem,
EWOV and Victorian consumer advocates.
These measures cover the quality of the conversations,
provision of relevant information, flexibility, regular
monitoring, feedback to customers, improved
measurement, referrals to third parties and regular
‘check in’ with customers to follow up post payment plan
completion and cost efficiency.
In Table 9 below, SACOSS sets out its view of the ESC
framework against these criteria. SACOSS has also
summarised its view on additional factors such as level of
change from the current process, level of disconnections,
support from stakeholders, and consistency with the
national processes.

Addressing these fundamental economic and social
issues requires multiple stakeholders working together.
While the ESC correctly states that it cannot address
these matters, it should nevertheless take them into
account when designing its framework. By ignoring the
impact of these factors on individual consumers, the
ESC’s process is risking a continued debt cycle for the
most vulnerable consumers.

262.

 his does not mean jurisdictional arrangements must all be exactly the same – the process should respect different jurisdictional priorities. However,
T
the ESC’s framework represents a level of change well beyond that and may well delay Victorian joining the NECF.
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Table 9: SACOSS Assessment Criteria & ESC Framework
SACOSS
Assessment Criteria

AER: Sustainable
Payment Plans
Framework

ESC: Supporting
customers avoiding
labels

Comment

Mandated actions

No (voluntary)

Yes

ESC requirements will be included in
Energy Retail Code, et al with penalties
for non-compliance

Change from current
approach

Designed to enhance current
process

Substantial changes

ESC emphasises automation of
processes and prescribed formulas to
achieve consistency across retailers

Earlier identification of
customer experiencing
payment difficulties

Likely: Early identification is
more likely if experience has
been positive

Yes early identification a
feature of the model

Risk that the ESC’s model sweeps up
many customers who do not need and
do not want payment plan. Lead to high
dissatisfaction & consumer resources to
address

Not a major theme

ESC categorises types of customers
using objective billing/usage data rather
relying on customer communications.
Risk that customers who do not want
or need assistance are captured in
payment plan

Improve quality of
communications to
identify risk (respect,
understanding..)

Yes

Ensure consumer
engagement & control

Yes, explicit purpose of the
AER’s approach

Not initially; greater
engagement for hardship
customers in later steps

Automation of early stages in the
process and design of assistance
programs risks that customers
becoming disengaged & do not respond
proactively/may even be negative.

Ensure customers have
relevant all information
(rebates etc.)

Yes

Yes for all customers

ESC process supports requirements to
provide information on tariffs etc., with
information available to all customers
with payment difficulties

Ensure customers
have access to energy
management (EM)

Yes for hardship customers

Yes for all customers

ESC proposal creates strong obligation
to provide EM. Value of EM is not
certain given tariffs and social-economic
factors.

Flexibility to vary
plan to respond to
changing needs

Yes

Limited

Automation means that it is difficult for
a retailer to tailor offer to the customer
and their situation early in the process.

Regular monitoring

Yes

Yes

ESC proposal is strong on regular
monitoring and reporting of compliance
& performance outcomes.

Encouragement &
feedback to customers

Yes

Limited

Automatic process to categorise
customers and detailed prescribed
payment plan features limit the
opportunity for retailers to provide
additional services

Improve measurement
of outcomes &
compliance incentives

Yes – improve measurement
No compliance incentives
(non-mandatory)

Yes

ESC proposes significant improvement
in the measurement of outcomes
and reporting...ESC has enhanced
enforcement powers

Appropriate referral
of customers to 3rd
parties

Yes

Yes

ESC intends to formalise the use of 3rd
parties. ESC requires accreditation of
3rd parties & that may be beneficial to
customers

Post plan completion
‘check-in’

Yes

No

ESC does not identify any follow up with
customer in the process although this
will assist in reducing future payment
‘crises’.
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Table 9: SACOSS Assessment Criteria & ESC Framework
SACOSS
Assessment Criteria

AER: Sustainable
Payment Plans
Framework

ESC: Supporting
customers avoiding
labels

Comment

Cost efficient

Yes

No cost benefit analysis
provided

Implementation of ESC’s proposal
will be more expensive & shared over
smaller customer base. Ongoing costs
higher due to more consumer calls,
monitoring & reporting obligations
Adds costs to other national consumer
stakeholder organisations.

Impact on
disconnections

Positive given improved
communications

Uncertain

ESC process means debt identified
earlier, but lower consumer engagement
and confidence may reduce cooperation

Process is adaptable
to changing market
conditions

Yes, focus is on improving
quality of interactions

No

High investment costs in systems
and automation of processes means
changes are expensive and slow

Supported by
stakeholders

Yes

Reservations

Stakeholders concerned with cost and
complexity of the ESC’s proposal and
the lack of flexibility/rule driven rather
than customer driven.

National harmonisation

Yes

No

Victoria will be less aligned with NECF.
Not clear if this will have a negative
impact on Victoria signing up to NECF.
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5. SACOSS CONCLUSIONS ABOUT NEW REGULATORY FRAMEWORKS

5.1 Overview
It is appropriate at the outset of any assessment of the
two proposals to express SACOSS’ support for the work
of both the AER and ESC in critically evaluating the
existing regulatory frameworks for vulnerable energy
customers.
SACOSS also shares the concern of both the AER and
the ESC that, despite all the efforts to improve services
to these vulnerable customers, including regulatory
reforms and the efforts of some retailers, very little has
changed in terms of the overall outcomes.
Both the AER’s and the ESC’s retail performance reports
indicate that many customers are not completing the
repayment plans, and the most vulnerable customers are
generally not able to eliminate their historical debt. In
some cases, the level of debt is increasing.
This is an unacceptable burden on these vulnerable
customers, and on the community as a whole. Ultimately,
the cost of unpaid debt is passed on to all customers.
However, it appears that this has not necessarily
translated into increasing levels of disconnection. Overall,
disconnection rates suggest that disconnection is a ‘last
resort’ for most retailers.263
A second area that is unacceptable to SACOSS is
the finding by the AER and by the ESC that there
are significant differences between retailers in their
treatment of vulnerable customers. Some retailers also
appear to change their approaches over time leading to
inconsistent outcomes for their customers.
While the AER and the ESC state that there was no
evidence of any systematic non-compliance by retailers
with the existing regulatory regimes, it is clear that these
current regimes leave scope for retailers to comply
with the letter of the law while their customers are
experiencing very different outcomes.
The relatively low level of vulnerable customers, including
‘hardship customers’, receiving advice from their retailers
on how best to manage their usage also indicates a gap
in the retailers’ management of vulnerable customers and
in the regulatory frameworks and enforcement policies.
It is acknowledged that there are a number of obstacles
to providing effective energy efficiency advice to
individual households. However, improved energy
efficiency is an essential component of enabling a
customer to better manage their energy bills and
SACOSS considers all efforts should be made to
overcome these obstacles.

In summary, SACOSS agrees that there is a need to
‘rethink’ the current regulation of retailers’ programs for
vulnerable customers and we support the AER and the
ESC in conducting these reviews.
Customer representatives in general have also been very
committed to the review processes and SACOSS has
initiated or participated in a number of multi-disciplinary
conferences on the topic.
SACOSS therefore has some sympathy with the views
of the ESC’s Chairman, Dr Ron Ben-David, at the
commencement of the ESC’s review of the regulatory
frameworks for customers experiencing payment
difficulties. At a conference in May 2015, he stated:264
	…dealing with financial hardship is perhaps the
most vexing of problems we face as a regulator
charged with promoting the long term interests
of all consumers.
	This is a Gordian knot in manifold dimensions.
A knot of issues and consequences; rights and
obligations; choices and capacities; customers and
retailers. This knot sits in a rope with no free ends;
no obvious starting point from which we might
begin to unravel its entangled mesh of concerns.
However, having recognised the complexity of the issue
of ensuring ongoing and adequate energy supply for
vulnerable customers experiencing financial hardship, the
ESC’s final response is to implement a highly structured
framework with automated stages and mandated
payment plan options.
The ESC’s framework relies heavily on system-based
solutions to identify customers and less on early
engagement with customers and empowerment of these
customers to better manage their payment difficulties.
SACOSS questions whether a system-based, automated
process is the most appropriate method to manage the
complex problems identified by the ESC, or to resolve
the ‘manifold dimensions’ of the Gordian knot.
Perhaps an alternative is to start with the insights of
Tolstoy, namely:
	Happy families are all alike; every unhappy family
is unhappy in its own way.
SACOSS would argue that every vulnerable customer is
vulnerable in their own way. It follows that any process
to better manage these customers, particularly those
customers with long-term debt, must take account of the
specific circumstances facing that customer.

263.

SACOSS has identified some anomalies in recent disconnection data and is seeking clarification from the relevant regulator.

264.

 r Ron Ben David, “Supporting Energy Customers in Financial Hardship: Untying the Gordian Knot?” 11 May 2015, p. 23. Paper presented at the Credit
D
Collections & Hardship Program in Utilities conference.
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However, SACOSS also concludes that while the ESC’s
proposed framework as set out in its Final Determination
has significant limitations, the AER’s more evolutionary
approach has limitations too.
SACOSS does acknowledge that there are still many
uncertainties around the effective ‘best practice’
management of vulnerable customers, particularly when
this is defined in terms of outcomes such as the level of
debt and the rate of disconnection.
However, this uncertainty should not delay an
immediate focus on improving the quality of the
experience for vulnerable customers through respectful
communications, better engagement and customer
empowerment while the search for better and more
comprehensive and sustainable solutions continues.

5.2 The reasons for the conclusions
by SACOSS
5.2.1 The importance to the customer of
‘agency’ and control
SACOSS places a strong emphasis on processes that
demonstrate respect and empathy for the customer and
the situations they find themselves in.
SACOSS also emphasises the importance of the vulnerable
customer having a sense of engagement and control
over the process, and that the customer is genuinely
empowered to make appropriate decisions on the
management of their debt and their future energy use.
This is not to say that the vulnerable consumer should
not be supported in their decision-making. The AER’s
framework, for instance, encourages the retailer to
provide information and advice to the customer in
coming to this decision.
Nor does granting the customer some degree of
empowerment and agency in the process mean that
the customer has no obligations to the retailer. SACOSS
considers that true agency also means the customer
accepting that there are mutual obligations. The retailer
has responsibilities to listen, advise and inform, and the
customer has responsibilities to communicate with the
retailer and, ultimately, work with the retailer with the aim of
repaying their debts for the services rendered to them.265
However, by empowering the customer, the retailer is
providing the consumer with the personal resources to
better manage their current situation and in the future to
the benefit of both the retailer and the customer.

From a broader policy perspective, empowerment
enhances the confidence of the consumer to actively
participate in the competitive market in the future.
SACOSS’ view on this is supported by both practical
experience and social theory as captured in the following
quotation:266
	Marketing and policy responses must be against
discrimination, against promoting or facilitating learned
helplessness and for empowerment by assisting
individuals to develop skills that foster optimal
functioning and individual agency… Public policy should
be based on consumer perspectives of vulnerability,
not on well-meaning third parties’ evaluations of their
situations. Being treated like someone else wants to be
treated may well not
be appreciated.
In this context, SACOSS considers that the ESC’s approach
set out in its Final Determination is overly automated and
prescriptive. Further, it is too broad in its definition of
customers needing assistance from their retailer.
In particular, the ESC’s framework as set out in its Final
Determination suggests that any customer who has
missed a payment must be automatically placed on
a monthly repayment plan. This ‘decision’ involves no
discussion with the customer.
As a result, many customers who are not vulnerable will
end up on monthly payment plans that the customer
has neither requested nor required. Retail resources will
in turn be tied up in dealing with complaints from these
customers and in resetting their billing arrangements.
An automated process with a standardised payment
plan is not necessarily beneficial to the more vulnerable
customer either.
In particular, the extent of automation and
standardisation built into the early stages of the process
will mean that the customer will have little if any sense
of personal control over the process. Both the process
and the payment plan will depend only on the ‘type’ of
customer debt, as defined by a computerised algorithm,
rather than by the individual customer’s needs at the time.
The disempowered customer is likely to also be a disengaged
customer unwilling to work constructively with the
retailer or to contact the retailer in times of difficulty.
Moreover, there is no flexibility for the retailer to respond
to the individual circumstances of the customer. The
billing machine and the algorithm are in control!

265.

Subject to a decision by the retailer to forgive all or part of the debt.

266.

 aker SM, Gentry JW & Rittenburg TL, “Building Understanding of the Domain of Consumer Vulnerability”. Journal of Macromarketing, Vol 25 No. 2,
B
December 2005, p. 10. https://www.researchgate.net/profile/James_Gentry2/publication/258153302_Building_Understanding_of_the_Domain_of_
Consumer_Vulnerability/links/5592d42f08ae1e9cb4297cfa.pdf
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It is only at Stage D and E that the ESC’s Final
Determination framework appears to focus on the
retailers having meaningful conversations with the
customer to understand the customer’s energy use and
capacity to pay and thereby tailor a payment plan more
aligned with the customer’s situation. SACOSS considers
that by this time, the customer is likely to have become
disengaged from the process and is unlikely to feel
committed to any payment plan whether tailored or not.
In marked contrast to the ESC’s automation of the initial
stages of the process, the AER’s framework is very much
focussed on enhancing and personalising the initial
contact between the retailer and the customer.
That is, the AER’s framework is designed to engage and
support the customer at the very outset; it is the customer
together with the retailer who identifies whether there is
a payment difficulty and the extent of this difficulty.
By enhancing the customer’s sense of control and
agency early in the process, SACOSS believes that the
AER’s Sustainable Payment Plan Framework offers a
more effective pathway towards improving the outcomes
for vulnerable customers.
SACOSS also considers that by specifically discounting
the value of early conversations and capacity to pay
assessments, the ESC’s process fails to recognise the
importance of understanding the broader context in
which the customer experiences this vulnerability.
While the ESC is correct in saying it is not its task to evaluate
these situational factors, this does not mean that
these factors are unimportant in establishing effective
communication between the retailer and the customer.
Understanding of these factors will facilitate the development of a sustainable payment plan while also enhancing
the customer’s capacity to manage future payments and,
eventually, participate in the competitive market.

5.2.2 Are there potential benefits of more
prescriptive regulation?
Despite SACOSS’ view that the conversation with a
customer must commence at the start of the process
not the end, SACOSS also recognises that some aspects
of the ESC’s proposed changes are worthy of further
consideration in the national framework.
For example, SACOSS would support the ESC’s focus on
early intervention and we consider that the ESC tackles
‘head on’ the troubling observation of increasing levels
of consumer debt and uncompleted payment plans,
particularly for the most vulnerable customers.
The ESC’s approach also imposes a specific obligation
on retailers to provide additional advice and energy
management services to all customers with payment
difficulties. The ESC’s approach mandates further, more

proactive intervention to manage consumption levels for
those customers in the most need and who cannot pay
for either their current debt or future consumption.
Ultimately, when rebates, concessions and the like are
exhausted, finding ways to effectively reduce usage (without
negative impacts on health and wellbeing) may be the
only long-term solution for these most vulnerable sectors.
There is no doubt that there are many barriers to
improving the efficiency of energy use, particularly for
low-income households or those with special needs.
However, by mandating a high standard for retailers to
provide energy efficiency services to these customers,
the ESC process has the potential to give some relief in
the longer term.
There is, however, a real need for further research on
what programs have the best effect over the longer term
for vulnerable customers. To date, the results are very
mixed, reflecting in many cases the wider situational
factors these customers face.
While SACOSS supports the intent of this aspect of the
ESC’s program, we reiterate our view that for an energy
management program to succeed, the recipient must
feel engaged and empowered in the decision-making
from the outset. Energy management forced on a client
simply for the sake of ticking the compliance box with
the ESC’s regime will have high costs but deliver little
long-term benefit.

5.2.3 Are there risks in relying on a
voluntary framework such as the AER’s
approach set out in its Sustainable
Payment Plans framework?
SACOSS has some concern that the AER’s Framework
is both voluntary and aspirational. There is already
evidence accepted by both the AER and the ESC of
good practices by some retailers. These same retailers
will no doubt be the first to sign up to the AER’s
voluntary Framework.
However, it is a leap of faith that other retailers who are
currently only meeting the minimum standards will sign
up to a Framework that will require them to provide
more services and in a more consistent way to support
their customers experiencing payment difficulties.
Will these industry laggards be sufficiently motivated to
move towards and commit to better practices? Or will
their customers continue to receive a lower, minimalist
level of support when facing payment difficulties? Will
these retailers seek to save costs by ‘pushing’ these
customers towards the standard retailers?
The AER appears to believe that it can promote
widespread adoption of the Framework by having a
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public list of all retailers who have signed up to the
Framework and by removing retailers from the list if they
fail to meet the higher standards.
This is a ‘moral suasion’ argument. If moral suasion is to
be used as a means of lifting the standards of all retailers,
then it is essential that the AER strongly promote the
existence and import of the ‘list’ of retailers signed up to
the Framework.
More generally, however, given the characteristics
of many households experiencing higher degrees of
difficulty paying their bills, it is not sufficient for the AER
or policy makers to rely on the competitive market to drive
the quality of retailers service offerings to these consumers.

5.2.4 The potential benefits of enhanced
monitoring and reporting
SACOSS is pleased to see the formalisation of the
processes for monitoring and reporting outcomes. This
provides the basis for ongoing improvement in the
management of customers, although it is only in the last
few years that the data has been strategically analysed
by the regulators.
Customers’ circumstances change and the environment
changes. For instance, the advent of smart meters has
enabled remote disconnection and reconnection of
residential customers in Victoria.
This in turn ‘accelerates’ the turn-around between a retailer
ordering a disconnection and the distributor disconnecting
the customer267 and increases the incidences of multiple
disconnections of the same customer in a year, as
demonstrated in the recent report by St Vincent de Paul
Society and Alviss Consulting.268 The report also highlights
the relationships between remote disconnection and the
observed increased incidence of multiple disconnections
for the same customer.269

5.2.5 The need for a better understanding
of the customer and the situational context
Ofgem has revealed the importance of a more global
understanding of the customer, the market and the
situational context facing the customer.
Yet neither the AER nor the ESC discusses the
implications of these external factors in the management
of vulnerable customers. The focus is on the retailer –
customer interactions, but these do not occur in isolation
and to ignore these factors is to underestimate the
challenge and the solutions.
As SACOSS has noted above, for instance, the evidence
from the Alviss Consulting study suggests that the
advent of smart meters with remote disconnection and
reconnection capability has directly led to increases in
the number of disconnections in Victoria. There have also
been increases in the number of multiple disconnections
of the same customer.270
The study found a clear downward trend in Victoria
in the number of disconnection orders that were
not completed. The Victorian trend in ‘completed
disconnections’ parallels the roll-out of smart meters as
summarised below:271
•2
 012-13: 53 per cent of disconnection orders by
the retailer were not completed by the distribution
company;
• 2013-14: This figure had dropped to 27 per cent;
•2
 014-15: Only 20 per cent of retailer initiated
disconnection orders were not completed by the
distributor.

Enhanced monitoring and reporting has the potential
to flag issues such as this early in the process, thus
providing time for the regulator to assess and adjust the
regulatory requirements.

In contrast, the proportion of disconnection orders that
were not completed by the distributor in other states
that required a site visit to complete a disconnection
ranged from 33 per cent up to 53 per cent.272 This
reflected the significant time delays between the raising
of the retailer’s disconnection order and the response
by the relevant distribution company together with
(perhaps) the distributor’s reluctance to disconnect
customers in some areas.

The benefits also include a greater capacity for
the regulator to apply ‘moral suasion’ to achieve
improvements and increase competitive pressures on
retailers.

It would therefore be easy, but far too simplistic, to look
at an increase in disconnection rates in Victoria and
attribute this solely to the limitations of the retailers’
management of their vulnerable customers.

267.

In Victoria, only the distributors can physically disconnect a customer even though in almost all circumstances it is the retailer requiring the disconnection.

268.

 ee: St Vincent de Paul Society & Alviss Consulting, Households in the dark; Mapping electricity disconnections in South Australia, Victoria, New
S
South Wales and South East Queensland, May 2016, p.p. 4 & 6. In the non-Victorian states there may be up to 2-3 weeks between the time the retailer
raises the disconnection request and the completion by the distributor (ibid, p 26). In the meantime, a significant number of customers will have paid
their invoice and the retailer cancels the uncompleted disconnection request.

269.

ibid, p. 7.

270.

ibid.

271.

ibid, p. 17.

272.

ibid, Chart 5, p. 15. Note there may be some timing differences between this data and the information in the Victorian data tabled above.
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The case for greater, more prescriptive regulation is not
clearly made when external factors are likely to be the
cause of, or contribute to, the observed increases in
disconnection rates.

5.2.6 Do the frameworks support adaption
to change and innovation?
The discussion above on smart meters is just one
example of the changes occurring in the energy market.
It is essential that the frameworks are flexible and
encourage innovation so that vulnerable consumers can
benefit from these changes.
By empowering vulnerable consumers to take control
of their own energy payments, the AER’s framework
facilitates this participation. Because it is principle based
rather than tied to specific actions (beyond the minimum
requirements), it also provides scope for retailers to
innovate in how and when they deliver different forms of
assistance.
SACOSS has already noted that the ESC’s more
prescriptive framework as set out in the ESC’s Final
Determination, may reduce a customer’s sense of control
and empowerment. SACOSS is also concerned that the
prescriptive nature of the ESC’s frameworks will limit
opportunities for innovation.
This issue has been raised by a number of stakeholders
during the ESC’s consultation process and the ESC
considers it has addressed this issue in its Final
Framework.
In reality, however, the ESC’s approach may well hinder
retailers adopting innovative practices even if in theory
such practices are allowed. The significant costs,
complexities and risks of implementing the ESC’s multistage process may well lead to a focus on compliance
rather than innovation. Retailers, conscious of the need
to rigorously comply with each step in the ESC’s multi
stage process, may not be willing to take on further costs
and risks by introducing innovations in the process.
This is particularly the case in Victoria because, in parallel
to the introduction of the new Framework, the penalties
for wrongful disconnection have been substantially
increased,273 as have the ESC’s compliance assessment
and enforcement responsibilities.274

5.2.7 Have the costs and benefits of the
frameworks been adequately assessed?
SACOSS considers that reducing the level of customers’
energy debts and the rate of disconnections will have
benefits to customers and to the wider community.
However, like all new regulation, there must be a careful
assessment of both the benefits and the costs of
implementing and operating the new frameworks.
The cost to retailers of implementing and operating the
AER’s Sustainable Payment Plans Framework is likely to
be small relative to the benefits. Firstly, participation is
voluntary. Secondly, the Framework builds on existing
processes, the aim being to enhance the quality of these
processes rather than to fundamentally change them.
The experiences of other essential service providers,
such as Yarra Valley Water (YVW), confirm the benefits
to customers and to the business of improving the
quality of the processes and the interactions with
the customers. YVW is widely recognised as a leader
in developing programs for customers experiencing
payment difficulties that benefit both the customer and
the business.
For example in its submission to the ESC’s Draft
Determination, YVW states:275
	The most recent review of the cost effectiveness of
our current support program in the hardship case
model, continues to produce a substantial business
case. Therefore, whilst we continue to protect the
health and wellbeing of our most financially
vulnerable customers, our hardship program
continues to achieve a positive financial outcome.
YVW’s approach to managing vulnerable customers,
therefore, does not rely on highly structured and
automated processes. Rather, it relies on a strong and
consistent commitment to improving the quality of
the consumer’s experience and maintaining positive
lines of communication with the customer and with
other partner agencies. These feedback loops in turn
allow YVW to test ideas and progressively enhance its
services.276
The YVW hardship customer is also encouraged to
determine what they can afford to pay rather than the
retailer determine it for the customer. As YVW states

273.

 he wrongful disconnection payment was increased to $500 per day via amendment to the Energy Legislation Amendment (Consumer Protection)
T
Act 2015 (Vic) and the ESC was granted new powers to impose a $5,000 penalty for each breach of the Energy Retail Code that has led to a
wrongful disconnection.

274.

 ffective from 1 June 2016, the ESC has a new compliance and reporting function and new and updated enforcement powers following amendments
E
to the Essential Services Commission Act 2001 and associated regulations. See: http://www.esc.vic.gov.au/project/energy/30280-interim-approachto-energy-compliance-and-enforcement/

275.

Yarra Valley Future Water, Response to Essential Services Commission’s Energy Hardship Inquiry Draft Report, October 2015, p. 12.

276.

See for instance, Kildonan Uniting Care, Response to Energy Hardship Inquiry Draft Report, October 2015, p. 5.
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in its submission with respect to its “Arrange and Save”
program:277
	The program has an underpinning philosophy of
behaviour change and assists in building positive,
trusted and stronger relationships between the
retailer and the customer. Yarra Valley Water
reported a payment compliance of 94% for
customers who are participating in the Arrange
and Save program last year which shows the
effectiveness of this engaging model.
The AER’s Sustainable Payment Plans Framework
incorporates many of the elements of the YVW model
by emphasising the quality of the interactions and the
customer’s ability to engage in the process.
In contrast, the ESC’s new framework (as set out in its
Final Report) will require substantial changes to retailers’
processes and systems and will have implications for
other parties such as the community sector, financial
counsellors and perhaps the Ombudsman (given the
changes to the disconnection and billing procedures).
The ESC has stated in its Final Report that it has
altered some aspects of its proposed framework in
response to feedback from retailers on the costs of
implementation. The ESC states that it has made these
significant changes: “in response to feedback about
how the framework would need to build on the national
framework rather than duplicate it”.278
Nevertheless, the changes to current processes are
substantial and will involve extensive changes to retailer
systems, staff training, customer communications,
rewriting of market contracts, market transfer systems279
and so on.
Retailers, for instance, have identified issues with the
ESC’s final framework such as the need to track in ‘real
time’ customer debt levels and matching these debt
levels with forecast consumption profiles, in order to
assess the customer’s ‘type’ of payment difficulty and
the appropriate mandated payment plan.
AGL described the impact of the ESC’s “highly stratified
approach to categorising customers” as follows:280
	Large system costs as retailers track various debt
accrual thresholds through the system. Also added

277.

complication for customers who may move between
‘Types’ or levels. No clarity on how this will be
addressed… Increased bills due to system changes.
Over-reliance on system solutions as opposed to
engagement with customers.
Not only does the ESC appear to underestimate the
overall costs of its proposed scheme, the ESC also claims
that the costs of its approach will relate largely to the
implementation stage and ongoing costs will be small.
SACOSS is not convinced and considers that ongoing
costs could be substantial.
For instance, the initial automated processes are likely to
‘sweep up’ many non-vulnerable customers who do not
need and do not want to enter some form of repayment
plan.281 This in turn is likely to impose ongoing costs on
retailers in terms of rising customer complaints, customer
messaging, resetting billing cycles (as customers move
to and from monthly billing) and so on.
It is also likely that these increased concerns will
flow through to increases in the Ombudsman’s costs
associated with these complaints, and increased costs
for the community sector and financial counsellors.
It will be up to the ESC to explain to energy users why
energy retailers in Victoria have this unique obligation
to place customers on monthly payment plans without
the customers consent or engagement, simply because
they have not paid their bill ‘on time’. The move by many
retailers to a standard monthly billing cycle for electricity
by many retailers will accelerate the billing and missed
payment cycle, potentially exacerbating the problems.
The ESC’s changes will also create a different regime
in Victoria than the national framework with all the
attendant additional costs for Victorian consumers.
Currently, each of the retailers appear to have
established a common customer hardship program
process and reporting protocols that apply across all
states including Victoria.282
However, given the features of the ESC’s proposal in its
Final Report, the retailers will now require a separate and
complex change to processes and reporting protocols
to apply to Victorian customers only. The Energy Retail
Association of Australia (ERAA) in its submission to the
ESC explains this issue as follows:283

ibid, p. 10. The Arrange and Save program is directed at customers who are unable to afford the cost of debt along with the ongoing usage.

278.

Essential Services Commission 2016, Supporting Customers, Avoiding Labels. Energy Hardship Inquiry, Final Report, February 2016, p. 103

279.

This is because certain customer categories will not be able to transfer to another retailer until the outstanding debt issues are resolved.

280.

AGL Energy, “ESC- retailer perspective”, 17 March 2016. Presentation to the National Consumer Roundtable.

281.

 his arises as a result of the ESC’s proposal that all customers who have not paid their energy bill by the due date on the reminder notice, and who
T
have not contacted the retailer, will be automatically placed on a three, six or nine month payment plan (depending on their billing cycle).

282.

 articularly since the Victorian Energy Retail Code Version 11 which reflected the previous policy of harmonisation with the NERL, NERR and the
P
AER’s guidance.

283.

ERAA, Letter to ESC re: “Supporting Customers, Avoiding Labels – Energy Hardship Inquiry Draft Report”, 2 October 2015, p. 2.
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	The costs of implementing an alternative framework
will be significant … Maintaining and operating two
different hardship frameworks to cater for different
jurisdictional requirements is expensive and inefficient.
Retailers have incurred significant costs in developing
systems and processes that meet both the National
Energy Customer Framework (NECF) and the
harmonised Energy Retail Code in Victoria. To promote
efficiency and competition in the NEM [National
Energy Market], nationally consistent frameworks
are necessary.
These additional costs of a stand-alone Victorian process
will also be incurred by the community sector as they
too will need processes and procedures that align with
the ESC’s process in Victoria.
While the ESC has claimed that its Final Report introduces
a number of changes that better align it with the national
arrangements, the fact remains that there are significant
differences with significant cost implications.
It is of concern that the ESC does not appear to have
systematically investigated the totality of the costs
to retailers and other stakeholders.284 Nor has the
ESC indicated how these costs might be recovered –
presumably, the ESC is willing to accept that costs will
be passed through to all residential customers, but this is
not stated.
Nor does the ESC appear to have compared the costs
and benefits of its proposal to the costs and benefits of
other approaches that might address the issues and be
more aligned with the national approach and Version 11
of the Energy Retail Code.
To be clear, however, SACOSS recognises the deficiencies
in the current arrangements and the need for some
change. It is the nature of the change and the lack of any
transparent cost/benefit evaluation process undertaken
of the proposed approach versus alternatives that is of
concern here.

5.2.8 Consultation Processes
SACOSS has not been closely involved in the
development of the ESC framework but SACOSS does
acknowledge the investment that the ESC and consumer
representatives in Victoria have made to date in an
attempt to improve outcomes for vulnerable customers.
SACOSS has, however, interviewed a number of
consumer stakeholders who have been closely involved
in the ESC’s development process. As noted by the
ESC, the consumer representatives generally supported
the ESC’s assessment of the issues with the current

hardship policy framework. Stakeholders also supported
the general principle of early intervention to reduce the
customer’s debt and the removal of stigma associated
with this debt.
Nevertheless, in its discussions with the Victorian
consumer representatives, SACOSS found a common
frustration about the direction the ESC was taking in
revising the framework.
Most particularly, the consumer representatives were
concerned that the ESC’s approach was not promoting
solutions that involved better communication and
understanding between retailers and their vulnerable
customers, particularly the most vulnerable customers
who faced significant difficulties in paying back debt and
paying for ongoing usage.
There was a clear view that early respectful conversations
with consumers, including assessments of the customer’s
‘capacity to pay’, were required in order to find
sustainable solutions.
The consumer representatives considered that the
automated process and prescriptive assistance measures
contradicted the best practice principles of engagement,
agency, and respect.
These representatives argued that the ESC’s framework
would take away customers’ sense of control and limit
the ability of retailers to respond with flexibility to the
particular issues facing a vulnerable customer.
SACOSS understands that prior to and following the
publication of the Final Report, the ESC is continuing
to consult with all stakeholders regarding the
implementation of the scheme. SACOSS hopes that
the ESC will address the real concerns with the ESC’s
process and outcomes expressed by retailers and by
consumer advocates who have had many years of
experience with assisting energy customers.

5.3 Summary
Table 10 below summarises SACOSS’ current views on
the AER and the ESC approaches (as set out in their
respective final reports) against the evaluation criteria
set out previously in this report. For instance, the ESC
has undertaken some further revisions to its approach
since publishing its Final Report.285
In making this assessment, SACOSS is well aware that
the two approaches are not yet implemented and that
the ESC’s approach in particular will evolve as the
implementation issues are worked through.

284.

However, SACOSS has received informal advice that these costs were sought by the ESC but not provided until relatively late in the review process.

285.

 he ESC held two short seminars in September 2016 to provide a high level explanation of the changes it has introduced since the publication of the
T
Final Report.
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In addition, the regulatory framework that underpins the
reviews of both the AER and the ESC are quite different.
The AER is more restricted in some ways, as it must
develop its program within the NERL and NERR. On the
other hand, the ESC can amend the Energy Retail Code
and place new obligations on retailers.
However, the ESC is also bound by the industry laws and by

the terms of reference set by the Victorian Government.
Nevertheless, and recognising these limitations, SACOSS
uses its considerable experience with policy development
and assessment to evaluate the two proposals. SACOSS
believes that such an evaluation is an important step in
the process of improving the management of vulnerable
energy customers.

Table 10: Summary of SACOSS response to the AER and ESC proposals
SACOSS Assessment
Criteria

AER: Sustainable Payment
Plans Framework

ESC: Supporting
customers avoiding labels

Comment

Mandated actions

No (voluntary)

Yes

ESC requirements will be included
in Energy Retail Code, et al, with
penalties for non-compliance

Change from current
approach

Designed to enhance current
process

Substantial changes

ESC emphasises automation of
processes and prescribed formulas to
achieve consistency across retailers

Earlier identification of
customer experiencing
payment difficulties

Likely: Early identification
is more likely if customer
expects a positive experience

Yes early identification a
feature of the model

Risk that the ESC’s model sweeps up
many customers who do not need and
do not want a payment plan. Lead
to high dissatisfaction & consume
resources of retailers and others to
address these issues

Not a major theme

ESC categorises types of customers
using objective billing/usage data
rather than relying on customer
communications.
Risk that customers who do not want
or need assistance are captured in
payment plan

Improve quality of
communications to
identify risk (respect,
understanding.)

Yes

Ensure consumer
engagement & control

Yes, explicit purpose of the
AER’s approach

Not initially; greater
engagement for hardship
customers in later steps in
the process or if self-identify
to retailer

Automation of early stages in the
ESC process, and design of assistance
programs, risks customers becoming
disengaged & not responding
proactively/may even be negative.

Ensure customers have
all relevant information
(rebates etc.)

Yes

Yes for all customers

ESC process supports requirements
to provide information on tariffs
etc., with information available to all
customers with payment difficulties

Ensure customers have
access to a variety of
energy management
(EM) services

Yes, for hardship customers

Yes, for all customers

ESC proposal creates strong
obligation to provide EM. Value of EM
is not certain given tariffs and socialeconomic factors. Further research
required on this.

Flexibility to vary plan
to respond to changing
needs

Yes

Limited

Automation means that it is difficult
for a retailer to tailor a payment plan
to the customer and their particularly
situation at least early in the process.

Regular monitoring

Yes

Yes

ESC proposal is strong on regular
monitoring and reporting of
compliance & performance outcomes.
Important that it is timely.
AER should also provide early
feedback on participation in its
voluntary scheme.
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Table 10: Summary of SACOSS response to the AER and ESC proposals
SACOSS Assessment
Criteria

AER: Sustainable Payment
Plans Framework

ESC: Supporting
customers avoiding labels

Comment

Encouragement,
rewards & feedback
to customers on their
progress

Yes, built into the best
practice approach including
feedback at the end of the
repayment period.

Limited to the most
vulnerable customers

Automatic process to categorise
customers and detailed prescribed
payment plan features limit the
opportunity for retailers to provide
additional services at least in the early
stages of the process.

Improve measurement
of outcomes &
compliance incentives

Yes – improve measurement

Yes

ESC proposes significant
improvement in the measurement
of outcomes and reporting...ESC
has enhanced enforcement powers.
Important that these reports are
more timely than the current ESC
Performance Reports

Appropriate referral of
customers to 3rd parties

Yes

Yes

ESC intends to formalise the use of
3rd parties. ESC requires accreditation
of 3rd parties & that may be beneficial
to customers

Post plan completion
‘check-in’

Yes

No

ESC does not identify any follow up
with customer in the process although
this will assist in reducing future
payment ‘crises’. However retailers
could introduce this step as part of
their program

Cost efficient

Yes

No cost-benefit analysis
provided

Implementation of ESC’s proposal
will be more expensive & shared
over smaller customer base (Victoria
only). Ongoing costs higher due to
more consumer calls, monitoring &
reporting obligations likely to add
costs to other national consumer
stakeholder organisations and
the Victorian Energy & Water
Ombudsman.

Impact on
disconnections

Positive given improved
communications

Uncertain. Some stakeholders
consider disconnections will
increase.

ESC process means debt identified
earlier, but lower consumer
engagement and confidence may
reduce cooperation with the retailer.
Disengagement leaves disconnection
as the only resort if bills not paid.

Process is adaptable
to changing market
conditions

Yes, focus is on improving
quality of interactions

No

High investment costs in systems
and automation of processes means
changes are expensive and slow with
relatively high implementation risks

Supported by
stakeholders

Yes

Reservations

Stakeholders concerned with cost
and complexity of the ESC’s proposal
and the lack of flexibility. Stakeholders
consider the process is rule driven
rather than customer driven.

National harmonisation

Yes

No

Victoria will be less aligned with NECF
than currently.

No compliance incentives
(non-mandatory)

Not clear if this will have a negative
impact on Victoria signing up to
NECF as it would require a significant
derogation.
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5.4 Some recommendations for
governments
5.4.1 Victorian Government
SACOSS understands and supports the Victorian
Government’s concerns in establishing the broad ranging
Hardship Enquiry given the increases in the rate of
disconnections.
In the first instance, however, before embarking on
wholesale changes to the current Energy Retail Code
(Version 11), SACOSS considers it is important to
understand exogenous influences such as the impact
of smart meters and remote disconnection and
reconnection on the reported number of disconnections
and on the experience of consumers.
Table 11 illustrates the potential influence of the
increased ‘disconnection completion’ rates, enabled by
remote disconnections capabilities, on the apparent
disconnection rates in Victoria. The ‘adjusted’ figures
for disconnections and disconnection rates per
100 customers are based on maintaining the same
completion rate as observed in 2012–13, the base year in
this analysis.
The table suggests that if completion rates had stayed
the same in 2013–14 and 2014-15 as in 2012-13, then
disconnections would actually be declining or at least not
rising to the degree that underpinned the Government’s
initial concerns. Moreover, the disconnection rates would
be (if completion rates remained at 2012–13 levels) similar
to those observed in other states.286

It is reasonable, therefore, to argue that it was the
increase in disconnection completion rates (controlled
by the distributors) that was driving the jump in actual
disconnections in 2013–14. SACOSS notes that they
appear to have stabilised in 2014–15 in line with the near
completion of the smart meter roll-out.
SACOSS would also welcome the Victorian Government
investigating in detail the costs of the ESC’s proposal to
Victorian consumers relative to the incremental benefits,
particularly given the analysis above. This should include
consideration of the immediate and longer-term costs of
Victoria moving further away from harmonisation with
the national regime.

5.4.2 Commonwealth Government &
COAG Energy Council
SACOSS is concerned that despite supporting many
industry workshops on consumer vulnerability, the CEC
has not demonstrated sufficient leadership on the issue.
Nor has the CEC formally acknowledged the importance
of the issue in its current work program despite that
fact that changes in the energy market can have a
disproportional negative impact on vulnerable customers
if not proactively managed.
As noted in one report by Financial Counselling Australia:287
	Financial difficulty is often the result of a change
in circumstances…Poverty is also a major cause of
financial hardship…Financial difficulty is also correlated
with (or may cause) other problems. It can affect
physical and mental health, relationships and children…

Table 11: Disconnection levels and levels adjusted for changes in completion rates
Victorian Data

Base Year
2012-2013

2013-2014

2014-2015

Number of disconnections (Note 1)

25,254

34,496

34,418

Disconnections per 100 customers (%) (Note 2)

1.07

1.47

1.45

Disconnection orders completed (%) (Note 3)

47%

73%

80%

Adjusted number of disconnections (Note 4)

25,254

22,210

20,221

Adjusted disconnections per 100 customers (%) (Note 5)

1.07

0.95

0.85

Note 1: See Table 4.1 in ESC, 2014-15 Comparative Performance Report –Customer Service, May 2016 p. 41.
Note 2: ibid, Table 4.1
Note 3: See St Vincent de Paul Society & Alviss Consulting, Households in the dark, May 2016, p. 17. The data in the report is estimated as described in
the report and should be regarded as indicative only.
Note 4: Figures for 2013-14 and 2015-16 adjusted to align with the completion rate observed in 2012-13. That is, if retailers retained the same
processes in 2013-14 and 2015-16 as they had in 2012-13, and completion rates continued at 47%, what would be the estimated number and rate of
disconnections

286.

Based on ESC, 2014-15 Comparative Performance Report – Customer Service, May 2016, Table 4.2, p. 42.

287.

 inancial Counselling Australia 2014, Hardship Policies and Practice: A Comparative Study, Australian Communications Action Network, Sydney. The
F
study was sponsored by the telecommunications industry body.
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	Whatever the reasons for financial difficulty,
appropriate action could mean the difference between
financial recovery and financial oblivion. If financial
problems can be minimised or rectified, there are
obvious benefits for individuals and families as well as
industry and the wider community.
SACOSS would, therefore, strongly recommend that
COAG and the CEC put the issue of vulnerable customers
squarely ‘back on the table’. The impacts of the CEC’s
policy decisions on vulnerable customers should be
considered as a specific topic in each major policy area.
While there has been debate about rising energy prices,
there has been little recent policy discussion on the
corollary of increasing price rises, that is, the increasing
challenge facing vulnerable customers in affording
essential services such as energy.
The current focus of these bodies on the Power of
Choice fails to recognise the limited choice that is
available to these customers. Nor does it recognise that
with the increasing complexity of the market, vulnerable
customers risk being left further behind and missing the
benefits of competition and technology change.
SACOSS also recommends that COAG investigate the
possibility of establishing Australia’s own Customer
Vulnerability Strategy program under the auspices
of the AER or the AEMC. The need for good quality,
independent research to support policy decisions has
never been more important.
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