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Summary
With increasing cost of living pressures, cuts to financial counselling services and the rise of
payday lending, issues relating to consumer credit are increasingly taking on legal
dimensions as people struggle to pay bills. This obviously presents most difficulty to those
individuals and families on the lowest of incomes across the community. Enabling people
with low incomes to access legal support is crucial to ensuring that they can understand and
exercise their rights, they don‟t unnecessarily incur costs or lose crucial possessions, and to
ensuring they get the best resolution of credit issues possible. Some consumer credit legal
services are currently provided by different organisations, but there has been a longstanding
concern in the community sector that there are critical gaps in the support system and the
data presented here suggests significant levels of unmet need.
Consumer credit legal services can be divided into two categories:
Direct services provided to individual clients (or groups of clients) to assist them with
particular issues, and
Indirect services which assist in other service provision or can address issues at a
broader behavioural or legislative level (and therefore prevent legal problems from
arising).
Direct services include the provision of legal information and advice, referrals and casework.
Indirect services include training and casework support, consumer legal education and
systemic advocacy (policy development and advocacy, including strategic litigation).
Using data from the recent Law and Justice Foundation of NSW national survey of legal
need, SACOSS calculates that 11.6% of South Australians over 15 years of age, that is, just
over 154,000 people, have at least one consumer credit problem in a year. Just under half of
those people see this problem as having a moderate or severe impact on their life. Not all
these problems require legal assistance, but SACOSS calculates that approximately 84,000
people or 6.3% of the population over the age of 15 have a consumer credit problem in any
year which requires legal or related help.
The extent to which this legal need is being met by existing services is difficult to quantify. In
many cases it is impossible to know if needs are being met, or whether they are partially
met. However, using formulae derived from previous national and overseas legal needs
surveys, SACOSS estimates that at least 10,000 South Australians did not have their legal
needs met in relation to consumer credit problems.
A review of the existing system of service provision shows particular gaps in service delivery.
There is no single consumer credit legal centre in South Australia, but the Legal Services
Commission, the network of community legal centres, JusticeNet and the financial
counselling services all provide some direct services relevant to consumer credit issues.
Most of the players in the system know the system and can refer on clients to a more
appropriate service provider if required. The multiple entry points to the system and multiple
referral points are messy and there is a high risk that clients will fall through the cracks –
especially as the time between the moment of need and the actual contact with the relevant
provider grows. However, if a client makes their way into the system in the first place, with
time and patience the referral system usually works. Unfortunately, approximately half of
those with consumer credit problems do not seek help. This points to a need for early

intervention and service outreach to ensure people know what help and options are
available.
However, there are also some clear points of absence of services – for instance, the lack of
on-site financial counselling in most courts, the lack of on-site legal assistance in all courts
and inability of people in regional areas to attend or get representation in Adelaide courts.
There are also gaps in the system created by services not being able to meet the volume of
demand at a particular point in time: for example, closure of financial counselling waiting
lists, financial counsellors not having the requisite para-legal knowledge because workloads
prevented training, the Legal Services Commission‟s one specialist legal officer being the
only position dedicated to providing support and community legal centres not having the
resources to provide full representation services.
Beyond this direct service provision, there are also clear structural gaps in indirect services
particularly around systemic advocacy. While some of this gap is driven by workload
pressures which mean, for instance, that community legal centres do not have the resources
to do the policy advocacy they may want, there is actually no organisation with professional
policy and campaign staff dedicated to advocacy. Nor is there room for thoughtful policy
development to emerge that helps ensure credit providers are operating within a framework
protective of consumer interests. The result is that South Australian expertise and
experiences are not being applied in both local and national policy processes, and there is
little high level campaign presence in this state. Relatedly, there is little strategic litigation to
run test-cases that are designed to set precedent or to keep local credit providers honest.
Other areas of indirect services such as community legal education and the provision of
broad legal information are better covered. ASIC provides non-state specific materials and
programs and the Legal Services Commission has a valuable online handbook, but a
number of services are relying on and providing their clients with interstate materials and
publications. This is arguably less of a problem with national consumer credit laws, but the
enforcement through South Australian courts still has local procedures and some issues may
be specific to South Australia or be impacted by other South Australian laws.
With the prevalence of consumer credit legal problems and the level of unmet need in the
system, there are potentially huge benefits in a better provision of services. There would be
benefits to individuals, particularly vulnerable and disadvantaged people, in being able to get
support in understanding and sorting consumer credit legal problems, identifying where
debts may not be properly owed, or where there are other options short of bankruptcy or
repossession of houses. This would also be a great stress reduction and help prevent
credit/debt problems spiralling into mental health problems, homelessness other serious
problems. There would also be benefits to the courts with earlier and more effective action
potentially leading to fewer cases coming to court, or where they do, having parties better
prepared and not clogging court lists with insubstantial or poor arguments.
These outcomes also have direct budget benefits to government and the community, and
beyond that, there are the intangible benefits of simply having a fairer justice system.
SACOSS conducted two rounds of formal consultation with consumer credit legal service
providers, as well as direct consultations with individual stakeholders, to identify
improvements that could be made to the system of legal support. Two specific
recommendations emerged from this consultation:

Amendment of court forms to direct people to legal assistance; and,
Provision of court clinics to provide legal or financial counselling presence during the
relevant court lists.
Both of these are key recommendations of this report. However, much of the consultation
focussed on whether a specialist Consumer Credit Legal Centre (CCLC) was required, and if
so, how it would work. In developing the service provision model proposed in this report
SACOSS has weighed the benefits of a CCLC (public branding and awareness, specialist
knowledge, and systemic advocacy capacity) with the challenges of holistic support for
consumers with multiple legal (and other) needs, and the need for additional resources in
other parts of the system.
The final model proposed here is a combination of the strengthening of some existing
consumer credit legal services and the establishment of a small Consumer Credit Legal
Centre to fill vital gaps in existing service provision.
Existing services would be enhanced by:
Co-location of financial counsellors in community legal centres, including running
clinics in regional Magistrates Courts;
Increased funding for the Legal Services Commission hotline;
Increased funding for non-specialist community legal centres; and,
Funding for advertising of Doorways and Legal Services Commission legal help lines.
The specialist CCLC would provide:
Court clinics in metropolitan courts;
Specialist casework, including receiving briefs from non-metropolitan community
legal centres and representing regional clients in Adelaide court hearings, and
providing specialist support for financial counsellors and generalist lawyers;
Policy development and advice; and,
Strategic litigation potential.
Because each element of the model is designed to meet a different need, and draws on a
particular strength of that part of the system, the package proposed needs to be viewed as
an integrated whole with a total cost in the order of $780,000 per year, plus supplementation
of 10% of current funding of generalist community legal centres (although SACOSS can‟t
provide an aggregate figure for this at present). It is our recommendation that funding to
resource and create a genuinely integrated response to consumer credit legal needs in SA
be shared between the state Attorney-General‟s Department, the Department of
Communities and Social Inclusion and the Federal government.
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Scope and Methodology
This project had its origins in concerns expressed over a number of years by nongovernment welfare organisations about the need for more legal support for vulnerable and
disadvantaged South Australians who are facing debt and credit issues. Enabling people
with low incomes to access legal support was seen as crucial to ensuring that they can
understand and exercise their rights, and to reach the best resolution possible. Although
some services are currently provided by different organisations, it was believed that there
were gaps in the support system. South Australia is the only state that does not have some
form of Consumer Credit Legal Centre.
In response to these concerns, the SACOSS 2012-13 State Budget Submission proposed
the establishment of a well-funded state-wide Consumer Credit Legal Centre in South
Australia (SACOSS, 2012). In March 2012 the State Government agreed to fund a scoping
study to assess the extent of current services, demand and potential models to address any
unmet needs (including but not limited to establishing a stand-alone centre). SACOSS was
funded by the Department for Communities and Social Inclusion for a six-month project to
undertake that scoping study.
The research was conducted in three stages as follows:
Stage

Description

Stage 1

Initial research, including:
Identification of need and gaps in services
Mapping of existing services and consideration
the potential roles of a CCLC, with particular
regard to:
o Gaps in current service provision;
o Value adding to and avoidance of
duplication of existing services; and
o The roles played by CCLCs in other
states.
Summary of the benefits and costs of CCLS.

Report Delivered:
2 October 2012

Stage 2
Report Delivered:
27 November 2012
Stage 3

Roundtable consultation with key stakeholders to
brainstorm best models for provision of services, followed
by further development of one or more proposed models.
Further consultation on proposed model(s) of service
provision, and development of final recommendations.

Report Delivered:
7 January 2013

This is the final report on the project. It is based on a review of relevant literature, previous
SACOSS research and policy discussion, data provided specifically for this project from the
Law and Justice Foundation of NSW legal needs survey (as adapted by SACOSS), and
interviews with relevant peak bodies and a selection of key providers of consumer credit
legal services in South Australia.
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The organisations and individuals consulted were:
Department of Communities and Social Inclusion
Legal Services Commission
South Australian Financial Counsellors Association
The Salvation Army
Uniting Communities
Uniting Care Wesley Country SA
South Australian Council of Community Legal Centres
Northern Community Legal Service
Central Community Legal Service
Southern Community Justice Centre
South East Community Legal Service
JusticeNet SA
Australian Securities & Investment Commission
The Law Society of SA
Deputy Chief Magistrate Andrew Cannon
A number of other organisations were invited to provide feedback but were unable to do so
for various reasons, and obviously the views and recommendations in this report are
SACOSS‟ and are not necessarily endorsed or opposed by any of the individual
stakeholders consulted.
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1. Introduction
What are “Consumer Credit Issues”
Consumer credit legal issues relate to credit and debt recovery matters arising from the
purchase of goods and services by individual consumers. Key problems for consumers
relate to home mortgage defaults and repossessions, rising utility prices and debts, unjust
debt contracts, high cost loans including payday lending, disputes about debts owed and
repossession of personal property.
For the purpose of this report, “consumer credit issues” includes debts in relation to financial
and non-financial services such as those just listed, but does not extend to other types of
debt such as debts resulting from council fines or tax debts.
Consumer credit issues are a subset of, but do not include, more general consumer issues
such as product safety or consumer guarantees. While some consumer law groups and legal
centres interstate deal with all consumer issues, the scope of this project relates solely to
consumer credit issues.

Relevant Legislation and Government Agencies
From 1 July 2010 the Commonwealth became the national regulator of consumer credit, with
the National Consumer Credit Protection Act 2009 coming into effect and the Australian
Consumer Law taking effect 1 January 2011 pursuant to Competition and Consumer Act
2010 (Cth). These laws replaced the state-based credit and fair trading legislation as a result
of voluntary transfer of power by each state to the Australian Government.
The government is currently implementing its second phase of reforms to the consumer
credit law, which includes new regulations in relation to consumer leases, small amount
credit contracts and caps on costs.
The national regime makes ASIC the primary regulator of consumer credit matters, however
in South Australia the law in this area is jointly enforced by:
Australian Securities and Investments Commission (ASIC) (for financial goods and
services)
Australian Competition and Consumer Commission (ACCC) (for non-financial goods
and services)
SA Office of Consumer and Business Services (OCBS).
Under the national laws, anyone engaging in „credit activity‟ (defined as activity relating to
credit contracts, consumer leases, related mortgages and guarantees, and credit services)
must be a member of an ASIC-approved external dispute resolution (EDR) scheme. EDR
schemes provide free independent dispute resolution services as an alternative to going to
court. There are currently two ASIC-approved EDR schemes operating:
Financial Ombudsman Service Limited (FOS); and,
Credit Ombudsman Service Limited (COSL)
Crucially though, while there is now a national regulatory regime, enforcement of debt
collection is still through state courts, meaning that the South Australian Government has an
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ongoing interest and responsibility (alongside the Commonwealth) in relation to consumer
credit and debt issues.

Categories of Consumer Credit Legal Services
Consumer credit legal services can typically be divided into two categories of services:
Direct services provided to individual clients (or groups of clients) to assist them with
particular issues, and
Indirect services which assist in other service provision or can address issues at a
broader behavioural or legislative level (and therefore prevent legal problems from
arising).
Direct services include the provision of legal information and advice, referrals and casework.
Indirect services include training and casework support, consumer legal education and
systemic advocacy (i.e. policy development and advocacy, including strategic litigation).
In South Australia these services are largely provided by the Legal Services Commission
(LSC), the 10 community legal centres (CLCs), the Aboriginal Legal Rights Movement,
JusticeNet, and a range of general community service organisations that provide financial
counselling services. ASIC, OCBS and the Ombudsman services also provide generic legal
information in addition to their regulatory role. There is also a range of other organisations
that provide advocacy or services to specific vulnerable and disadvantaged groups and may
also have roles in the provision of consumer credit legal services, particularly in providing
information, education and referrals.
After consideration of the overall level of demand for services and the unmet need generally
within the system in South Australia, each of the service provision types will be discussed in
detail, with a brief summary of the services provided and any shortfalls or gaps in service
provision.
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2. The Need for Consumer Credit Legal Services
Background Drivers
The need for consumer credit legal services is driven both by issues arising from the
regulation of finance and credit (e.g. good/bad behaviours and the remedies available under
law), and by broader economic and social pressures which create the circumstances where
credit problems arise. As noted above, the legislative framework has changed markedly in
the last few years with the transfer of regulation to the federal sphere, but cost of living
pressures on households create a major economic driver of demand for consumer credit
services.
The SACOSS quarterly Cost of Living Updates have documented the rising prices of basic
household goods and services (housing, food, utilities, transport and health). Low income
households spend proportionately more of their income on these basic necessities than the
average household, and the cost of these necessities is going up faster than their incomes,
particularly if they are reliant on Centrelink benefits like Newstart, Youth Allowance and
Widow‟s Pension or low wages which are pegged to the generic inflation rate (CPI). The
table below shows the extent of this mismatch between price increases and the CPI.
Table 1: Adelaide Cost of Living Rises June 2002 – 2012
Cost of Living Area
Housing Rent
Utilities
Food
Health
Transport
CPI

% Rise
46.1
99.9
43.5
65.0
34.0
32.5

Source: SACOSS calculation from (ABS, 2012)

These price increases, and particularly the huge increases in utilities prices which come in
large, irregular bills, drives a demand for consumer credit as well as increases the difficulty
associated with repaying the loans. The result is considerable financial stress in many
households. ABS data (2011, Table 30) shows that nearly one-in-three low income
households experience four or more indicators of financial stress in a year.
With low income households under such financial stress, there has been increasing demand
for financial counselling services over the last few years. This has coincided with Families
SA ceasing their provision of financial counselling to the general public following substantial
staff cuts in the September 2010 state budget. The result is a system in crisis with the
community sector unable to cope with the demand for service (SACOSS, 2012b). This
impacts on the provision of consumer credit legal services because as noted above, financial
counsellors provide information and referral services. If financial counselling services are not
available, the extent of the client‟s financial problems may be greater when/if they come to
be seen by consumer credit lawyers.
The fact that financial pressures are driving increasing consumer credit legal issues is
evident in data from the Financial Ombudsman Service (FOS) and the Credit Ombudsman
Service (COSL). Both organisations report that nationally the number of consumer credit
disputes in the 2010-11 financial year has increased markedly over previous few years.
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These increases are in large part due to the changed regulatory environment under the
National Consumer Credit Protection Act 2009 (including the compulsory external dispute
resolution scheme membership for credit providers and notifications to clients of the
scheme), but it is telling that almost half (47%) of FOS‟ consumer credit disputes related to
financial difficulty. This was an increase from only 28% in the previous year (FOS, 2011).
COSL also reported that financial hardship cases were the single largest source of
complaints, accounting for 34% of complaints (COSL, 2012). While these are national
figures, there is little reason to think that South Australia would be immune from trends which
see an increasing number of people in financial difficulty and struggling to pay their
mortgages, credit cards and personal loans.
Just over half (52%) of FOS‟ financial difficulty disputes related to potential legal areas:
default notices, failure of a creditor to respond to a request for assistance, and debtor
requests to suspend enforcement proceedings (FOS, 2011). This is particularly significant
given that some financial counsellors interviewed in the course of this project suggested that
creditors were increasingly being represented by lawyers in the ombudsman processes,
putting the client and financial counsellor at a further disadvantage.
Also significant is the fact that consumer credit disputes taken to FOS involving non-bank
credit providers rose from 5% of disputes in 2009-10 to 20% in the last financial year. Again,
this is in part due to regulatory changes, but nearly ¼ of all financial-difficulty disputes
involved non-bank credit providers (FOS, 2011). This reflects the rise in payday or “fringe”
lending. Fringe lending, which also includes pawn shops, amounts to about $800 million per
annum and is the fastest growing part of Australia‟s financial sector, with a majority of
borrowers on Centrelink benefits and many requiring the loans simply to meet regular weekly
expenses (Banks et al, 2012). At best, borrowers pay a premium for these loans, and at
worst the lending practices are predatory and exploitative and can lead to spiralling debt
(CALC, 2012b). These practices and outcomes in turn lead to increased demand for
consumer credit legal services.
Another driver of demand for consumer credit legal services is the use of predatory practices
used by some credit providers in marketing their products. Door-to-door marketers tend to
use emotional manipulation and other techniques to pressure consumers into signing
contracts on the spot, taking particular advantage of vulnerable and disadvantaged
consumers (CALC, 2007). As a result of widespread concern about such practices, the
Australia Consumer Law has brought about increased protections for consumers through
further regulation of unsolicited consumer agreements. Consumer Action Law Centre
(CALC) in Victoria and others have also launched a national “Do not knock” campaign to
promote community awareness around the issue. This has been buttressed by ACCC
enforcement actions through the Federal Court which has resulted in an energy retailer and
its marketing subcontractor being ordered to pay $1 million in penalties for their unlawful
door to door sales practices (ACCC v Neighbourhood Energy Pty Ltd and Australian Green
Credits Pty Ltd [2012] FCA 1357).
While unsolicited sales practices are used in many industries, door-to-door sales and
telemarketing are now widely used by energy retailers. Data from the Energy Industry
Ombudsman SA shows that complaints about sales and marketing of energy products has
significantly increased, with the number of complaints increasing by 95.6% in 2010-2011
compared with the previous year (EIOSA, 2011), and increasing by a further 32.2% in 2011-
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2012 (EWOSA, 2012). Most of those complaints related to marketing conduct by sales
agents and energy contract transfers without the explicit informed consent of the consumer.
The final factor relevant to driving demand for consumer credit legal services, and for free
services in particular, is the cost of legal services themselves. Many legal services,
particularly those involving casework and representation are expensive and simply beyond
many low income earners, leading a coalition of community legal services to brand the
system as “unaffordable and out of reach” (CLA, 2012). Even the Federal Attorney-General‟s
department has noted that:
98 per cent of legal aid recipients [receive] an income that could be considered below
the poverty line. This leaves much of Australia unable to afford legal representation
but nevertheless ineligible for legal aid (AGD, Strategic Framework for Access to
Justice, cited in CLA (2012)).
If this is the case for the civil legal system generally, it is particularly the case in the
consumer credit area where the driver of many of the cases is the inability to pay a debt.
People in such a position are unlikely to be able to afford a lawyer at commercial rates –
hence the importance and demand for community consumer credit legal services.
The factors discussed above – increased cost of living, under-resourcing of financial
counselling services, the rise of pay day lending and predatory practices and the expense of
the legal system all suggest that there are broad economic and societal forces driving
increasing demand for community consumer credit legal services. However, the extent of
actual demand and unmet need is harder to quantify.

Overall Demand and Unmet Need
Legal Need
A survey of legal needs in Australia conducted by the Law and Justice Foundation of NSW
(Coumarelos, 2012) provides the most comprehensive and up to date data to estimate
demand for consumer credit legal services for South Australians aged 15 and over.
Interviews were conducted between January and November 2008. The Foundation‟s survey
assesses the prevalence of different types of legal problems over a 12 month period and the
responses people take when faced with legal problems.
The published study does not identify “consumer credit” as one of the problem areas,
however the writers of the report have provided SACOSS with a further breakdown of the
data showing information on consumer credit problems. SACOSS did more adjustments to
these figures to refine the categories further and to make estimates of the prevalence of
consumer credit issues and responses to experiencing consumer credit problems (see
Appendix 1).
SACOSS‟ calculations show that approximately 11.6% of South Australian respondents
had a consumer credit problem in the year covered by the survey. Applied to the
current South Australian population, this would mean that 154,604 South Australians aged
15 years and over experience a consumer credit problem within a given year. Just
under half of these people (5.3% of respondents – which extrapolates to 70,958 South
Australians) rated this problem as “substantial”, meaning that it would have a moderate or
severe impact on their everyday life.
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However, as the survey highlights, not all people with a problem necessarily need legal
assistance. Many are able to resolve the problem on their own or seek informal help, while
others may take no action because the problem went away on its own (although as will be
seen below, in some instances in all these categories, arguably they should have sought
legal advice). The actual responses to consumer credit problems are set out in Table 2
below.
Table 2: Response to Consumer Credit Problems

Response to problem
Sought formal advice
Handled problem on their
own
Took no action

Consumer credit
problems (%)
49.0

Other problem
types (%)
55.6

35.4

21.2

15.6

23.2

Source: Data provided to SACOSS from Law and Justice Foundation of NSW

One thing that clearly stands out from these figures is that compared with people with other
legal problems, those with consumer credit problems are less likely either to seek advice or
to do nothing, and are significantly more likely to handle issues without advice. While not
definitive, these figures should at least raise a question about the adequacy of consumer
credit legal service provision. The following pages attempt to provide some quantitative data
about the need for those legal services.
There are a number of ways of calculating the number of people who have a need for legal
assistance to resolve their problem. One method is set out in a major review of consumer
credit legal services commissioned by the Australian Securities and Investment Commission
in 2009 (Renouf, 2010). The report remains unpublished but was obtained by SACOSS
through an FOI application.
The Renouf report defines legal need as being the sum of those people who already seek
advice or assistance and those who do nothing even though their problem remains
unresolved. He calculated that 4.5% of Australians had a consumer credit legal problem in a
12 month period for which they had a need for legal or non-legal help (Renouf, 2012, p. 90).
This would equate to 60,295 South Australians.
However, Renouf‟s calculations pre-dated the Law and Justice Foundation survey and were
based on limited data about needs. SACOSS has been able to apply the Law Foundation
data to the formula used by Renouf to provide a more up-to-date estimate. The basic
method is shown in Table 3, but the steps taken to arrive at the baseline figures are set out
in Appendix 1.1.
The result is an estimated 86,106 of South Australians aged 15 and over experienced a
consumer credit problem in the previous 12 months for which they had a need for legal or
non-legal help.
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Table 3: Updating Renouf’s Calculation of Legal Need
Step
1

Description
Baseline figures:
The total number of consumer credit problems in the
survey
The total number of respondents who experienced at least
one consumer credit problem
Total number of respondents in the survey
Population of South Australians aged 15 years and over

Number

Ref

602

A

236
2041
1,339,881

N
R
P

2

The number of problems for which respondents sought advice:
(49% of 602)

295

B

3

The number of problems for which respondents did nothing:
(15.6% of 602)

94

C

4

Examining the reasons why people did nothing (C), then
calculating the number of problems where nothing was done other
than where the problems resolved themselves: (42.1% of 94)

40

D

5

Estimate the number of problems for which legal or non-legal help
may be needed: (B + D)

335

E

6

Expressing the number of problems for which legal help may be
needed as a percentage of all events: (E/A*100 = 327/602*100)

55.6%

F

7

Estimating the number of respondents who experienced at least
one consumer credit problem who may need legal or non-legal
help in relation to the problem: (F*N = 55.6% of 236)

131

G

8

The percentage of overall respondents who had a need for legal or
non-legal help in relation to a consumer credit problem: (G/R =
131/2041*100)

6.4%

H

9

Calculating total demand for whole SA population: (H*P = 6.4% of
1.3m)

86,106

Source: Methodology from Renouf (2010); data sources as set out in Appendix 1.2

However, Renouf‟s calculation of legal need arising from respondents doing nothing (D) may
not be the most accurate definition. He suggests that legal need arises in all matters where
no action was taken and where the matter remains unresolved, however it is evident from
the Law and Justice Foundation survey that there are other legitimate reasons for taking no
action which would not prompt a need for legal assistance. For example, some people took
no action because the problem was not very important or because there was no dispute. A
more accurate definition of D would be where a person took no action because they thought
it would be too stressful, it would cost too much, it would make no difference (i.e. did not
know they had a legal issue or options) or they didn‟t know what to do. SACOSS estimates
that 34.2% of those who took no action did in fact have a need for legal assistance. Again,
the steps taken to arrive at the 34.2% figure are set out in Appendix 1.2, but the figure is
lower than Renouf‟s 42.1% (D).
Using the SACOSS definition, an estimated 84,156 or 6.3% of South Australians aged
15 and over experienced a consumer credit problem in the previous 12 months for
which they had a need for legal or non-legal help.
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Unmet Need
Calculating the level of unmet need is more difficult. Neither the Law and Justice Foundation
survey nor the Renouf report attempt to calculate it directly.
One rough method of estimating unmet need would be to redo the above calculation, basing
it only on those with a substantial consumer credit issue. Using the bold assumption that
anyone requiring assistance with a consumer credit issue that could have a substantial
impact on their life probably should access legal assistance, the number of people in this
category can then be compared to the numbers who actually seek legal assistance. As
above, the number of South Australians who experience a substantial consumer credit legal
problem in a 12 month period is 70,958. The data provided to SACOSS from Law and
Justice Foundation shows that 84.4% of respondents with any consumer credit legal
problem took some action, but that only 18.3% of them acted with help from a lawyer. That is
approximately 15,148 people who sought legal help for any consumer credit problem
(154,604 people x 84.4% x 18.3%). Even if it is assumed that all these people were those
who had a substantial consumer credit legal issue, there would still be some 55,810 people
who had a serious issue and did not seek legal advice.
This obviously says nothing of the reasons they did not seek advice, nor the need for nonlegal advice (many may have talked to financial counsellors or advisers), but it does perhaps
give an order-of-magnitude to the potential demand for consumer credit legal services if all
serious needs were being met.
A more nuanced approach to measuring unmet need is provided in the New Zealand legal
needs survey. It filters out the “trivial” problems (defined as where the problem sorted itself
out, or where a person didn‟t seek help because they couldn‟t be bothered) and defines
unmet need as where:
a. a problem is currently being experienced but the person is not trying to do anything to
solve it because they don‟t know what to do;
b. the problem ended because the person gave up trying to solve the problem; or
c. no help or advice was sought/received because of specific barriers (e.g. language
barriers, cost, intimidated by legal processes) (Ignite Research, 2006b, p. 13).
Because the Law and Justice Foundation survey does not use the same categories, it is not
possible to follow the New Zealand measure exactly. However, it is possible to estimate (a)
and some of (c). These are contained in our re-working of Renouf‟s “D” figure above, namely
where no action was taken because they thought it would be too stressful, would cost too
much, would make no difference or they didn‟t know what to do. This gives a base level of
unmet need of 8,274 people.
Added to this are those facing other parts of (c) above (i.e. those facing other specific
barriers to accessing help). In the Law and Justice Foundation survey, 37.8% of respondents
who experienced a problem of any type reported having 1 or more barriers to seeking advice
from a legal, dispute handling or government body (Coumarelos et al, 2012, p. 119).
However, it is unknown from the data how many were prevented from getting the advice they
needed as a result of the barrier. The New Zealand survey found that 5% of people with a
money or debt problem in the category of “people who did not seek help” actually sought
help but were unable to get help (Ignite Research, p. 70). This equated to 2.85% of all those
who experienced a money or debt problem (whether they sought help or not). Applying this
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percentage to South Australia and using the SACOSS figure of 84,156 people with a
consumer credit problem, it can be estimates that 2,398 people did not have their legal
needs met because they were unable to get the help they sought.
Added to the previous base level figure, this results in a total of 10,672 South
Australians with unmet legal needs in relation to a consumer credit problem.
While this is based on the New Zealand definition, it is nonetheless a limited definition of
unmet need. There are other factors which could result in a person‟s needs not being met,
but these are more difficult to calculate without a certain amount of guess work. In particular,
it is evident from the Law and Justice Foundation survey that some of the respondents who
handled the matter on their own may or may not have had their legal needs met. For
example, those who responded to the problem by communicating with the other side may
not have known their rights or been given an opportunity to assert them; those who
consulted a friend or relative may have been given incorrect advice. As noted in Table 2
above, people were significantly more likely to handle consumer credit problems without
advice than they were for other types of problems. This is consistent with the reports made
by stakeholders in this study that people with consumer credit problems avoid seeking help.
Another area of unmet need arises from the group of people who sought advice but went to
a source who would not be able to help to resolve a consumer credit problem. For example,
23.6% of people with a credit/debt problem sought help from a doctor or psychologist and
10.8% of those with a consumer problem went to their trade or professional association
(Coumarelos et al, 2012, p. 112). These may or may not have been useful things to do
depending on the individual circumstance, but they do not evidence legal need being met.
However, they are outside of the unmet need calculation above.
To give an idea of scale of unmet need and the service provision that may be necessary to
meet this demand, Renouf (2010) used data from the Legal Services Commission and
community legal centres which suggested that in 2009-10 those organisations provided
14,667 services where consumer issues were raised (Renouf, 2010, p. 56). This number
represents services not clients, does not include assistance provided by private lawyers and
is a broader category than consumer credit. A better estimate, but in the same order of
magnitude can be made from our calculations above which showed some 15,148 South
Australians getting legal help with consumer credit legal issue in a year. If there is unmet
need for 10,672 people, then that unmet equates to 70% on top of current service provision.
However, the service provision task here may not be as daunting as the 70% or 10,672
figures suggest. The New Zealand survey suggests that 43% of people seeking help on
money or debt issues wanted information only so they could sort out the problem
themselves, and in 52% of instances these people did actually resolve the issues
themselves. That survey also showed that 39% of people seeking help for money or debt
issues were seeking only information and basic support (e.g. help filling in forms, contacting
third parties to get information) (Ignite Research, 2006, p. 29, 37). This suggests that the
provision of good, easily accessible legal information could provide a useful service and
assist meeting much of the unmet consumer credit legal need.
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Court Cases
Notwithstanding the importance of information provision, an analysis of the level of
representation in court and the outcomes achieved suggests that there is currently a great
unmet need at this end of the system.
In 2009-10 there were 28,381 civil claims lodged in South Australia‟s Magistrates Court
general claims division (that is, debts ranging from $6,000-$40,000). Of those claims, 12,671
matters (45%) resulted in default judgment. A defence was filed in only 3,159 cases (i.e.
11% of all cases). The remaining 12,551 claims (44%) had no outcome information
recorded, but it is expected that in most of those cases the debt was paid or some other
arrangement was negotiated (Were, 2010, p. 5)
These figures relate to all civil claims heard by the Magistrates Court, which cover a wide
range of debts, but it is likely that claims relating to consumer credit would follow a similar
trend.
It is a similar story in the Supreme Court Possessions list, where creditors apply for court
orders for re-possession of mortgage defaulters‟ houses. Despite the stakes being higher,
defendants are overwhelmingly under-represented in court. Unfortunately, statistics on the
Possessions list are not publicly available. SACOSS understands that the Courts
Administration Authority (CAA) has statistics on the number of applications lodged and
orders for repossession made each year. The CAA has declined to release them for this
report. However, from recent listings it would appear that the list currently has around 30
matters each week. SACOSS observed the list hearings one week. The results are outlined
in the box below.

“No-one can tell me to the contrary”
Mortgage repossessions in the Supreme Court
The hearings for mortgage repossessions are heard in the Supreme Court each
Wednesday. On 19 September 2012, 28 matters were listed, with the following
outcomes observed:
In 20 of the matters, no-one appeared in court for the defence. This meant
that the court had little choice but to grant whatever the creditor‟s lawyer
asked for (an order for repossession, an adjournment, or to have the matter
dismissed) because as the judge repeatedly remarked, “No-one can tell me
to the contrary”. In 7 of those matters the creditor sought an order for
repossession and it was granted on each occasion.
In 4 of the matters the defendant appeared unrepresented. Two were able
to delay the order for repossession for a couple of weeks to try to sell the
house themselves (one defendant stated they had obtained legal advice).
The other 2 had orders for repossession made against them despite asking
for further time.
In 4 matters the defendant was represented by a lawyer. Each of those
defendants was granted an adjournment to make payment arrangements
with the creditor or to file a counterclaim.
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These court statistics and experiences, plus the more general estimates above all suggest
both a considerable demand for services and a significant level of unmet need.

Other problems
Early action
A significant concern among almost all service providers and practitioners consulted in the
course of this study was that people were not acting soon enough. Some service providers
suggested that debtors were often embarrassed or took a “head in the sand” approach to
debt issues, while for others it was a case of not knowing where to go for help or not
recognising that the credit problem was a legal problem. The available data only partly
substantiates this. The Law and Justice Foundation figures quoted in Table 2 show that
respondents with consumer credit problems are less likely to do nothing than those with
other problem types. However, further figures provided by the Foundation suggest that those
who do take action are less likely to seek help from a lawyer (18.3% for consumer credit
issues, 21% for other issues) and more likely to act without help or with informal help only
(32.1% for consumer credit issues, 21.1% for other problems). This suggests that it is less
about “sticking their head in the sand” and more about the other issues cited. Therefore, any
early intervention strategies need to focus on encouraging people to take action and
advertising existing services.
The Magistrates Court has recognised this problem and has a court form (Form 17) in 8
languages which is designed to prompt people to take action in response to claims and
summons. However, the design and layout of this form is not user friendly (the first two
pages are reproduced in Appendix 2) and it is currently only issued after legal action has
begun. Ideally, early intervention would happen long before then, as by this stage issues
begin to spiral and the debt is compounded by legal costs – another problem in the system.
Debt Recovery Processes
Many consumer credit contracts have clauses providing that the cost of debt collection is to
be paid by the debtor. This is fair enough in principle, but there is a large amount of
discretion as to how a creditor will pursue a debt. Creditors will often engage debt collection
agencies who add a percentage to the debt simply for taking on the matter and then extra
charges for each step of the process. The Magistrates Court rules (r20A) require that a
notice of claim be sent to a debtor before proceedings are brought. Currently this can be
done by sending a court form or a letter from a lawyer. Depending on the complexity, such a
legal letter may cost a couple of hundred dollars. For debts of say $5,000, the debt collection
agency percentage and creditor‟s legal fees can easily add up to another $1000 on the debt.
By comparison, the Magistrates Court form (which can be downloaded and sent to a
creditor) costs $18.70. The Court also offers free mediation in an effort to keep debts out of
the court lists.
The method of pursuing debts clearly makes a marked difference to the amount of debt
ultimately owed, but there is no obligation on creditors to use particular processes. The
system creates no incentive for creditors to use the cheapest option to collect debt - this is
clearly a failing in the system which simply adds to the level of debt of those least able to
pay.
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3. Service Provision in South Australia
Direct Services
Legal Information
Both legal information and advice are provided direct to clients about their particular
situation, although it is important to distinguish the two because legal advice can only be
given by a qualified legal practitioner. Information tends to be more generalised and might
comprise the general options available or what the law says on a topic. It might include, for
example, the options available to the consumer upon receiving a claim of debt, the
consequences of not responding to a claim, the circumstances in which a debt might be
disputed or the possibility of seeking a hardship variation. Information can be provided in
written form through online resources, booklets, factsheets and self-help resources such as
sample letters and forms. It can also be given by telephone or face to face and be provided
by financial counsellors, solicitors or other service providers
There are a number of printed resources published within SA and distributed to legal service
providers, financial counsellors and other welfare workers. The available resources either
online or in hard copy include:
“Homeowners and pensioners beware” (2007) pamphlet published by Central
Community Legal Service warning about reverse mortgages and acting as a
guarantor;
“Going to court for a debt” (2012) booklet published by Uniting Communities on how
to deal with debt and going to court over a debt.
“Debt” chapter of the Law Handbook produced by the Legal Services Commission,
available online only;
“Beware door to door sales: What you need to know” (2012) factsheet published by
the Legal Services Commission;
“Do not knock” (2012) stickers published by LSC;
“Bankruptcy” (2012) factsheet published by LSC;
Debts (2010) factsheet published by LSC;
Magistrates Court information on going to court, civil claims and court processes;
and,
OCBS website information on acting as a guarantor, reverse mortgages and referral
to ASIC‟s credit information.
In addition, the following non-state specific national information is available:
ASIC‟s MoneySmart website has a range of financial literacy resources including
information on how to deal with credit/debt problems;
The FOS and COSL websites have information about their EDR processes.
Although a range of information resources are available, a number of service providers have
complained about the lack of up to date, easy to understand publications. In the absence of
South Australian guides, service providers are handing out interstate publications to
consumers. For example, The Mortgage Stress Handbook co-produced by CCLC (NSW)
and CALC (Victoria) is being distributed by community legal centres and the Legal Services
Commission. Although the guide is quite comprehensive and much of the information applies
across the country, some of it is state-specific and does not address the South Australian
position.
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By contrast, specialist consumer credit legal centres in other states provide extensive
information and procedural guides. CALC in Victoria has published 29 fact sheets on
consumer law issues to assist consumers.
Case study
South Eastern Community Legal Service reported that it relies on fact sheets and sample
letters produced by CALC (Victoria) and CCLC (NSW) as sources of information
provision to clients.
The fact sheets are very good but the legal procedures are different in SA. We provide
our clients with fact sheets from these Interstate services during appointments so we can
discuss local procedures with them. We do not leave the fact sheets out for clients to pick
up themselves, otherwise they could become quite confused. We would really like to
have SA specific fact sheets and sample letters for our clients (and for SA financial
counsellors to use).

As well as concerns about a lack of written information, there is a question of whether this
information is being distributed as widely as it could be. Uniting Communities‟ debt
handbook, for example, was intended to be available at the courts but this has not occurred.
Published information is generally only accessible to those who contact a community service
for help. This is problematic because of the trend for people with debt problems to avoid
seeking help or not realising that their problem might be a legal problem. It suggests that
there is a need for greater cooperation with the courts and other welfare agencies.
Written resources can be an efficient way of getting information out to as many consumers
as possible. However, consumers are bound to have varying levels of understanding,
particularly when it comes to vulnerable and disadvantaged individuals. Written information
risks being either too complicated for the consumer to understand or too simplistic to provide
real assistance. In this sense, there is still a real need for one-on-one provision of
information.
All current legal service organisations provide telephone and/or face to face information. In
addition, financial counsellors and other welfare agencies give legal information to clients
when a simple or minor legal problem arises. There is a concern, however, that financial
counsellors may not always recognise legal issues when they arise. As was expressed by
Central Community Legal Service, when someone goes to a financial counselling service
with a debt financial counsellors ask, “How are you going to pay?”. When the person goes to
a legal advice service, the lawyer considers whether there are legal reasons why the
consumer should not pay. If the financial counsellor does not identify the legal issue, the
problem can be missed altogether, or it may be let go amid the other issues the counsellor
has to deal with.
Obviously, relying on financial counsellors and welfare workers to provide legal information
also requires that they have a good understanding of the information they are giving out.
Some financial counsellors have reported that this has become more complex with the
introduction of the national reforms.
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Legal Advice
Legal advice is more specific than legal information and may only be provided by a qualified
legal practitioner. It involves advising the consumer how the law applies to their situation and
what they should do next. Advice may be given over the phone or by email, but face to face
interviews are often necessary so that the issues can be discussed in more detail and the
adviser can go through any relevant contracts or other documents with the consumer.
As legal advice can only be given by qualified lawyers, there are fewer services providing
advice. The services that do provide advice to consumers do so without applying any
eligibility criteria. That is, all consumers can obtain first instance legal advice regardless of
their income or other personal attributes. This advice is given by generalist lawyers who
work at community legal centres, Legal Services Commission and ALRM.
The demand for advice services appears to be managed well by the services, within the
limited resources available to them. However, there remains a problem of consumers not
seeking advice or not being able find an appropriate service before the legal process has
gone too far and any legal options are closed to them. Also problematic is that advice is
being given by non-specialist lawyers. This may limit the depth of knowledge of consumer
credit law, although it does have an advantage for clients presenting with multiple issues
because the one lawyer tends to deal with all issues. The Law and Justice Foundation data
provided to SACOSS suggests that 73.9% of South Australians with consumer credit
problems have at least one other problem (with housing, crime, government or consumer
issues being the most prevalent).
In any case, as will be highlighted below, provision of legal representation is limited. In most
cases the provision of advice is not a complete answer to consumer credit legal problems.
Casework
Casework refers to practical assistance given to a client beyond the giving of legal advice.
Casework services vary in degree from minor assistance offered to individuals who are selfrepresenting, such as drafting letters or complaints, to more intensive or ongoing assistance
such as involvement in EDR disputes, assisting in complex negotiations or mentoring selfrepresented clients. Casework can also include formal representation and litigation in
appropriate circumstances, such as those matters involving more complex legal problems or
where significant assets are at risk.
Most clients in SA only receive minor assistance. The Legal Services Commission system is
set up only for minor assistance and does not provide any representation. Community legal
centres may represent clients, but owing to the need to balance tight resources and meet the
high demand for advice, services cannot always give clients the level of assistance they
would like to. For instance, Northern Community Legal Service reported that around one
third of advices lead to further casework assistance being given while South Eastern
Community Legal Service provides casework services to about half those seeking advice on
consumer credit matters.
Overall, the number of consumers benefiting from full casework services, including
representation in courts and tribunals, is minimal. Most casework is directed toward assisting
clients to pursue or resolve the issues themselves.
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Some financial counsellors also take on casework, including negotiating with creditors,
making complaints to EDR schemes and working with clients through EDR disputes.
However, they complain that even the EDR processes are now often utilising lawyers, which
makes it more difficult for them to assist.

Case study: Central Community Legal Service: Balancing resources
Central CLS has regular staff “file meetings” to discuss whether a matter warrants
casework assistance and to what extent. Usually if they agree to take on a case, it
involves simple letter drafting, negotiations with credit providers and assistance with
EDR. Only a small percentage of their consumer credit lawyers‟ time is taken up by
casework because of the high demand for advice. The service does not represent
clients in court because it is too difficult and resource intensive. Some years ago their
sole consumer credit lawyer attempted to take on a litigation file, but the case took
almost 2 years to resolve and exhausted most of the lawyer‟s time.

The other major casework services in South Australia are provided through JusticeNet,
which refers clients to a pro-bono law firm or solicitor where they are potentially offered a full
range of casework services, up to and including representation in legal proceedings.
However, JusticeNet is intended to be a service of last resort and individuals will only be
eligible if there is no other reasonably available avenue of assistance.
JusticeNet is a triage and referral service, but is included in the casework section here
because it maintains case files, tracks the cases it has referred and the services ultimately
provided by the pro bono lawyer, are casework. JusticeNet receives around 500 queries
each year and 70 of those queries result in pro-bono referrals. In 2011, 13 per cent of
referrals were for debt and consumer credit matters. This equates to just 9 consumers being
offered full casework assistance in a year.
Despite the work of JusticeNet, one of the obvious and major gaps in the current system is
representation and support for consumers in courts and tribunals. As noted above, much
casework involves assisting self-representation, and the level of self or non-representation in
consumer credit matters is high. None of the service providers in Adelaide go to possessions
hearings in the Supreme Court and attendances at the Magistrates Court for debt hearings
are rare. Lawyers at South Eastern Community Legal Service reported that they go to court
for their clients in Magistrates Court matters but cannot attend Supreme Court matters
because the hearings are based in Adelaide. Only 4 of South Australia‟s Magistrates Courts
have financial counsellors present to assist even with the basic preparation of income and
expenditure statements for debtor/defendants, and 2 of them had only partial coverage
(Were, 2010, p. 11).
University student legal assistance clinics are held at some metropolitan Magistrates Courts
where students give assistance (under the supervision of a qualified legal practitioner) on a
range of minor civil matters potentially including consumer credit matters. The joint Adelaide
and Flinders University clinic runs at the Adelaide Magistrates Court on Thursdays and every
second Tuesday morning, and at Holden Hill Magistrates Court fortnightly on Tuesdays. The
University of South Australia runs a clinic from its City West Campus and on Fridays at the
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Port Adelaide Magistrates court. However, the clinics do not cover all courts (they are
metropolitan courts only) nor all court sittings. Further, a number of the stakeholders
SACOSS consulted warned that these clinics should not be considered as fulfilling the
demand for expert legal advice. They are first and foremost a training centre for students
with a secondary role of providing legal advice services. There is no equivalent of a duty
solicitor or community legal service permanently present at the relevant courts.
This lack of representation is particularly important given that Were‟s (2010) report cited
various cases demonstrating the anxiety people experience from court processes and their
struggle to understand what is happening. Moreover his survey data suggested that financial
counsellors and community legal practitioners rated most of their clients as having poor or
very poor capacity to manage the process (Were, 2010, p. 22). Of course, promoting early
action by consumers will greatly reduce the need for court representation because legal and
financial counsellors can help to resolve matters before they get to court.
Referral
Referral is the ability to assess clients‟ needs and refer them to where they can access
relevant services. This requires knowledge of what services are available, but also often a
personal relationship with other agencies to ensure a smooth client transfer. It sometimes
includes making bookings and following up to ensure a client does not “drop out” along the
way.
Consumers are referred to legal service providers from a range of sources including other
community legal service providers, private lawyers, welfare organisations, EDR schemes,
courts, ASIC, Consumer and Business Services and creditors themselves. However,
referrals in this system are not always to lawyers. Some problems presenting as legal issues
require purely financial counselling assistance or basic information about rights and
obligations in a given situation, or referral to an ombudsman or government agency.
The Northern Community Legal Service has a unique referral situation because it has an inhouse financial counsellor as part of the service. Not only can the lawyers and financial
counsellors refer matters to one another, they often work together to give clients a fuller
range of services.
Overall, our survey suggests that the current referral model functions reasonably smoothly,
with each service knowing where it can refer consumers depending on their situation and
with strong referral relationships between the organisations.
However, even where organisations have good referral relationships, there are a number of
problems. The absence of a clear primary entry point is one of the major concerns reported.
Clients may present in the first instance to community service organisations, community
legal centres, the Legal Services Commission or to the court or private solicitors. There are
two relevant telephone help lines: the Salvation Army Doorways financial counselling service
and the Legal Service Commission legal helpline. However, neither offers a comprehensive
service. The Salvation Army has to refer on legal issues and the LSC has to refer on
financial counselling issues. This is problematic because the more times clients get referred
from one organisation to another, the more likely they are to become discouraged and “drop
out”.
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In Were‟s survey of financial counsellors, community legal practitioners and court staff, there
was overwhelming (91%) support for an “1800# Statewide free Debtline phone service,
providing information about the debt recovery process and providing financial counselling
information and referral services” (Were, 2010, p. 22).
Hypothetical referral pathway
Jenny is struggling to repay a debt and has received a default notice from the creditor. She
looks at the ASIC website, which says she should ring a financial counsellor for help with
her debts. She talks to the financial counsellor about how she might be able to repay the
debts, but the financial counsellor identifies that there are potential legal issues and refers
her to the Legal Services Commission advice helpline. After giving her initial advice, the
LSC adviser considers that Jenny would benefit from ongoing legal representation. The
legal adviser refers her to the local CLC, which does casework. However, as the creditor is
aggressive and there are a number of complicating issues, the case ends up going to court
and it is beyond the resources of the CLC to represent Jenny. She is then referred to
JusticeNet which arranges pro bono representation from a private law firm.
At one level, the system works because there is a relevant service for each stage of the
case, but at another level, Jenny has had to deal with 5 different agencies to get the
support she needs. This is frustrating at best, and at worst, leads her to give up.

Another problem encountered in referrals from financial counsellors or other welfare
providers to legal services is a loss of holistic assistance (integration of service delivery).
This is partly the nature of any referral, but there is a particular problem in that financial
counsellors complain that once they refer a client to a legal service they often lose touch with
the client and are unable to address other needs. Part of the problem here is around issues
of legal privilege which lawyers need to deal with and protect, but the issues are not
insurmountable and there is clearly a need for different forms of co-operation between the
different services.
There are additional concerns and gaps in the system for regional community legal centres
and financial counsellors. In smaller communities, legal centres sometimes find they have a
conflict of interest with respect to a client, and there are few or no alternative places to refer
them. There is a further problem when clients need representation in Adelaide (where
creditors may bring cases). Video linking is often unavailable so in this situation
representation is not possible. The Legal Services Commission does not appear in court for
clients, and other community legal centres cannot assist because they have geographic
catchment zones. One financial counselling office in Port Pirie has referral links with the
Homelessness Legal Service in Adelaide, but this is only available because of relationships
that have developed between organisers. A more consistent approach to reaching
marginalised consumers is necessary.

Indirect Services
Training and Casework Support
Training and casework support refers to services provided to financial counsellors, generalist
legal advisers and other welfare workers. This assists non-lawyers to identify and deal with
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legal issues, make referrals or take on lower level casework. Given the changing nature of
the law and the variety of circumstances that can present, this requires both regular training
sessions and easy access to ongoing assistance from specialist lawyers when, inevitably,
questions arise.
The Legal Services Commission runs formal training courses for community workers and
employs one full-time specialist legal advisor dedicated exclusively to consumer law. She
does not have any direct contact with consumers, but works with financial counsellors and
in-house staff helping to provide them with specialist advice, education and up-skilling on
consumer credit and other consumer issues. All of the community legal centres SACOSS
spoke with also reported that they regularly assist financial counsellors with education and
training.
Nonetheless, financial counsellors still report having nowhere to go for help, particularly
when they need answers on the spot while working with a client. This puts the financial
counsellor in a difficult position because the quality of their assistance suffers. Doorways
Financial Counselling Service stated, “Sometimes we just have to ignore the legal issue and
sort it out ourselves.”
Community Legal Education
Community Legal Education (CLE) refers to activities aimed at informing the public of their
rights, powers, privileges and duties in relation to consumer credit issues. This may include
the production and dissemination of written information such as fact sheets and online
information, media campaigns and public talks. These tools are also used to provide legal
information, but in this report the two are distinguished on a number of grounds. CLE is
broader more rights based information, while legal information may be more specific to
particular situations and processes. The former may be more proactive (assisting consumers
to recognise they have a legal problem) and preventative (assisting consumers to avoid
problems), while the latter can be more reactive to situations and processes already in train.
Another distinction may be the scale of delivery – when information is provided to one
person who has a particular issue it is referred to as the provision of legal information; when
the publication is made to the community at large, it is commonly described as legal
education – although there are lots of grey areas in between.
There are some significant CLE campaigns in South Australia. The Office of Consumer and
Business Services and the Legal Services Commission have been involved with the national
“Do Not Knock” campaign to educate the community about door-to-door sales and other
unsolicited consumer agreements and are distributing the “Do Not Knock” stickers to deter
unwanted door-to-door sellers. Further, the Commission‟s specialist consumer law adviser
has a regular radio spot targeted at the Riverland area where she discusses consumer
issues. Community legal centres also undertake community outreach activities such as
speaking at community groups and forums. For instance, the Northern Community Legal
Service recently conducted a financial literacy program for the African community in the
area.
ASIC also has a strong community education focus. It carries out financial literacy programs
across the country including but not limited to consumer credit matters. It also has its
MoneySmart website, with over 400 pages of content and information available in 26
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languages. It recently launched a new website to help teachers to deliver financial literacy in
schools. However, the content of ASIC‟s programs are not state-specific.
The success of such CLE is hard to gauge or quantify. The Uniting Communities Going to
Court for a Debt guide was well received, with a particularly strong interest from financial
counsellors and those agencies providing financial literacy training. However, Uniting
Communities received feedback that the booklet is too complicated for consumers so is
instead using it to assist financial counsellors in providing information to clients. As legal
information it remains a useful resource, but as a community legal education tool its
application is limited.
Some of the success of CLE is reflected in the subsequent actions of consumers (although
direct causality may be hard to establish). For instance, the Legal Services Commission Law
Handbook is an online resource that gives basic legal information on an extensive range of
topics including areas relating to consumer credit such as “the National Credit Code”,
“consumers and contracts”, “unfair contract terms” and “false and misleading practices”.
Data provided to SACOSS by the Legal Services Commission showed that some of these
topic pages had more than 6000 unique viewers in 2011-2012 and the pages had more than
60,000 views across all consumer credit topics. From our calculations, this represents an
overall increase of 71% from the previous year. This increase might reflect the community
education work of the specialist consumer lawyer and the LSC generally but other factors
may also have contributed.
ASIC‟s community education initiatives are evaluated through a variety of qualitative and
quantitative means. For example, a measure of traffic to the MoneySmart website showed
that the site received 1.9 million unique visitors during 2011-2012 (ASIC, 2012, p. 4). The
success of some of its promotional campaigns is evident from significant spikes in visits to
the website during campaign periods. ASIC also undertakes regular surveys of internet
users to determine the reach and impact of its website. Their April 2012 survey found that
7% of adult Australian internet users had visited the website at some stage and that 91% of
those who visited the site took some specific action as a result (ASIC, p. 4).
There are also considerable gaps in CLE in South Australia. Much of the effort “piggy-backs”
on initiatives being driven from elsewhere and overall there is less activity here than
interstate. For instance, Consumer Affairs Victoria has been more proactive in consumer
legal education than OCBS here. Victoria also has CALC, which has a strong systemic
advocacy and CLE focus. CALC takes a hands-on approach to attracting media (and hence
community attention) including holding meetings, protests/pickets and other forms of direct
communication with consumers (CALC, 2012). However, the South Australian effort has
increased considerably over recent years (since the LSC resourced the consumer credit
specialist lawyer).
Systemic Advocacy
Systemic advocacy seeks to identify the underlying cause of problems faced by vulnerable
and disadvantaged consumers and to change the law or the legal environment to prevent
problems or to better balance the scales within the legal system. It includes:
Input into government policy – providing submissions and advice to government on
policies which may impact on vulnerable and disadvantaged consumers;
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Advocacy for and input into industry codes and practices in the interests of
vulnerable and disadvantaged consumers;
Law reform advocacy – researching and presenting ideas for pro-active legislative
change; and,
Strategic litigation – taking test-cases to establish precedents or set rules which will
apply to particular situations.
Systemic advocacy can often be the most efficient way to provide benefits to a wide range of
people because it prevents issues arising, or is simply cheaper than providing casework
assistance to a large number of individuals faced with the same issue. However, systemic
advocacy is a major gap in the South Australian system in both policy advocacy and
litigation.
Policy advocacy is not one of the functions of the Legal Services Commission set out in s10
of the Legal Services Commission Act 1997, so while they may support and provide input
into others‟ advocacy, it is beyond its mandate to lead advocacy campaigns. Such advocacy
is the mandate of peak bodies, and there are two relevant peaks in the area: the SA
Financial Counselling Association and SA Council of Community Legal Services. However,
while they may feed into submissions of their respective national peak bodies, neither have
the funds to employ professional policy researchers or campaigners. Similarly, the individual
community legal centres have limited resources to deal with casework, let alone to employ or
develop the necessary policy advocacy expertise.
There are a number of stark examples of the gaps in policy advocacy in South Australia.
One of the biggest consumer credit legal issues in the last year has been proposed changes
to the regulation of pay day lending. While pay day lenders like Cash Converters mounted a
public campaign to defend their interests, South Australian legal voices advocating on behalf
of vulnerable consumers were largely absent from the formal processes. For instance, the
Treasury Inquiry into strategies for reducing reliance on payday lending in June 2012 had
the major consumer submissions put together and signed by relevant interstate consumer
credit legal centres (CALC et al, 2012c); the only South Australian signatories were
SACOSS and SAFCA – neither of which have legal expertise. SACOSS signed on as a
matter of principle, and in trust of the work done interstate, but was acutely aware that any
South Australian specific issues or practices would have been missed. There was no South
Australian submission to the subsequent inquiry into the Consumer Credit and Corporations
Legislation Amendments Enhancement Bill (Treasury, 2012a).
This repeats earlier trends. There were no South Australian consumer advocate submissions
on the Exposure Draft of the national bill to amend credit laws and ban unsolicited credit limit
extensions by credit providers (Treasury, 2012b). The inquiry by the Productivity
Commission on Consumer Policy Framework which led to the Australian Consumer Law
received submissions from SACOSS, the Energy Industry Ombudsman SA and the Minister
for Consumer Affairs SA, but none from organisations providing consumer credit legal
services. And again, the Australian government Green Paper that led to the National
Consumer Credit Protection Act in July 2008 received no SA submissions, whereas the
NSW, VIC and ACT consumer credit legal centres all made submissions (Treasury, 2012c).
The picture is the same outside of formal policy processes. For example, the only South
Australian organisations that signed up as supporters of the “debt trap” campaign on payday
lending are SACOSS and SAFCA (CALC, 2012b). There is simply no South Australian
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organisation engaging in ongoing media commentary, political protest and advocacy on
consumer issues in the way that CALC in Victoria does. CALC has published more than 50
media releases since August 2011 and made more than 1500 media appearances in the last
5 years – although these were spread across the range of consumer issues, not just relating
to consumer credit (CALC, 2012).
Case Study: CALC’s Pay Day Lending Campaign
In September 2010 CALC published „Payday loans: Helping Hand or Quicksand?‟ which
provided a detailed examination of the high-cost, short term lending industry in Australia,
assessed the international experiences, discussed the policy and regulatory debates
around the issue, and concluded that the most effective consumer protection tool is a
comprehensive interest rate cap.
The report, funded by the Victorian Consumer Credit Fund, was launched by the Royal
Society of Victoria with Tim Costello of World Vision Australia and Lisa Gray of NAB
speaking at the launch. It generated significant media, including on national television
and radio and in various newspapers.
CALC worked closely with financial counselling agencies that see the damage done by
high-cost short-term loans on a day-to-day basis. Using that experience of the clients,
CALC published a case study report „Mission Incomplete‟ that examined how
responsible lending provisions (part 1 of the Phase 1 credit reforms) had failed to
prevent detriment suffered by consumers stuck in debt traps.
The ongoing advocacy and publicity around these research reports helped get high-cost
short-term lending onto the government‟s agenda. Other advocacy strategies included
street theatre on “toxic debt”, establishing a network of financial counsellors interested in
the issue across Australia and regular Treasury consultation meetings and formal
submissions.

As noted above, the fact that many South Australian creditors utilise expensive private debt
collection processes rather than cheaper Magistrates Court processes is an area which
could also benefit from strategic advocacy to inform and change industry practices.
The other aspect of systemic advocacy that is largely absent in South Australia is strategic
litigation. The extent of representation and litigation support by SA service providers is
limited in any case, let alone having resources and a mandate to identify and run cases that
can proactively seek to set precedents, clarify the law or pressure industry members to
change their practices. One community legal centre made the following observation:
We do not have the resources to be litigating in superior courts on a regular basis
and therefore are not able to assist all clients. Any serious litigation usually requires
the assistance of counsel. We do not have the funds to engage counsel and the
clients also have no means to do so. In all cases the lenders are in the more powerful
position and are significantly better resourced and usually use the largest commercial
law firms. (Central Legal Service SA) [Renouf, pg. 21]
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SACOSS consultation processes with service providers have not revealed any examples of
consumer credit strategic litigation. Again, this is a contrast to the services provided
interstate (see box below on Motor Finance Wizard case).

CALC v Motor Finance Wizard – the South Australian Gap
Consumers Action has campaigned against poor sales practices in motor car trading
both to the Victorian Government and to the industry. It received ongoing complaints
from consumers about a particular trader, Motor Finance Wizard, including issues about
excessive fees and charges on sale of contract and sales being targeted at low-income
and vulnerable consumers. It had concerns that the „leases‟ used by this and other
traders were actually loans and should therefore be covered by consumer credit
regulation.
In 2007, Consumer Action notified ASIC and Consumer Affairs Victoria of the level of
complaints and suggested enforcement options against the company, as well as
notifying the South Australian OCBA (as it was then) in relation to the trader‟s
application to become a licenced motor car trader in this state. It held protests outside
Motor Finance Wizard dealerships, drawing significant media attention.
CALC commenced legal proceedings against the trader in the Victorian Civil and
Administrative Tribunal on behalf of one of its clients. In 2011 the tribunal ruled in favour
of CALC‟s client, finding that the contract was unjust, that Motor Finance Wizard‟s
conduct was unconscionable and that its “entire leasing process was seriously flawed”.
CALC‟s advocacy work for the lease-type contracts used by Motor Finance Wizard to be
subject to consumer protection laws came to fruition with the passing of the Consumer
Credit Protection Act 2009. CALC made extensive submissions to government during
the consultation process which led to such improvements to the law.
Importantly, in the absence of a South Australian consumer credit legal centre, it was
through CALC‟s actions that South Australian regulators knew about the problematic
practices of a company that was seeking to set up here. This was fortunate, but similar
practices may not come to light for entities based only in South Australia.
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Summary and Gaps
The following diagram summarises who provides which consumer credit legal services in
South Australia. It is drawn as a triangle to highlight that as you move up the pyramid, the
services become fewer in number, but more intensive, specialised and less able to be
provided by non-lawyers.
Figure 1: Service Provision Types

The main gaps in this system of service provision discussed have been in relation to lack of
resourcing in critical parts of the system, particularly further up the pyramid in the more
intensive services. However, a range of specific gaps have also been identified at different
levels of the system. These include gaps in, or a lack of:
South Australian legal information resources, including information about where to
get help;
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Presence in relevant courts of financial counsellors, consumer credit lawyers and
basic legal information;
Integration of financial and legal aspects of a client‟s problem with only one service
co-locating financial counsellors and lawyers (the others getting by with referrals and
relying on non-lawyers to pick up legal issues);
Clear and coordinated entry points to the system
Early identification of problems by consumers themselves;
Casework referral options for regional community legal centres; and,
Representation of clients.
However, this list and the diagram above only refer to direct service provision. Some of the
major gaps are in indirect service provision. Training and casework support was limited (only
one person in SA with a formal consumer credit training role) and gaps in South Australian
content and context for some community legal education materials. However, the biggest
gap was in systemic advocacy and litigation, where there were few resources and no
specialist staff to undertake this work – despite it arguably being a more cost-effective way of
providing assistance in the long run.
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4. Costs and Benefits of Better Service Provision
The discussion above has clearly identified a level of unmet need within the provision of
consumer credit legal services, as well as a number of gaps within the current system. The
benefits of greater service provision would variously accrue to individuals, government and
to the community more broadly.

Benefits for Individuals
The Were report (2010) found that individuals facing debtor‟s court were characterised by
multiple levels of disadvantage, a lack of understanding of the system and feelings of
intimidation by the processes. Debtors often agreed to terms they could not afford or should
not have been required to pay, which may have been avoidable had they been able to get
their debt properly assessed (Were, 2010). Clearly any services which provided information
and support would be of benefit to those individuals. Further, given that the New Zealand
statistics discussed earlier (Ignite Research, 2006) suggest that many people wanted
information so that they could assist themselves, then the provision of such information is
likely to lead to less stress, more informed/decision making and potentially better outcomes
for individuals concerned.
Ultimately, the benefits to individuals of increased services and filling the service gaps are an
extension of the benefits of existing provision of financial counselling and community legal
services. These were identified in the SACOSS “Just One Day Without” project which
hypothesised where people would be without such services. The conclusions were obvious,
but worth stating:
Without a place to seek help, clients would have limited options. They may seek pay
day loans, borrow from family or friends or accept unrealistic payment arrangements,
all of which would worsen their situation in the long term. No one would be there to
advocate on their behalf and they would not be able to access their rights, such as
hardship policies, consumer laws and insurance. There would be an increase in
unnecessary and even illegal repossessions, disconnected utilities, foreclosure on
homes and evictions. ... For families in financial crisis there would be a huge strain
on relationships, and an increase in family breakdowns. For some, children would be
removed. The increase in stress could also lead to an increase in family violence
(SACOSS, 2011).

Benefits for the Courts and the Legal System
The courts, legal system and the government (as the major funder of the court system)
would also get direct benefit from filling the gaps in consumer credit legal services. These
benefits accrue largely from the greater efficiencies in the court system when there is less
self-representation, or where defendants better know their rights, the processes and range of
possible outcomes. Equipped with such information, those with consumer credit issues may
not bring claims with little merit or tie up the courts with convoluted or unprepared cases. In
this context, Were (2010) provides examples of defendants being unprepared and being
sent to financial counselling - a good thing for the individual but an inefficient use of court
time.
There may also be a benefit from advocacy which leads to systemic changes (either in
legislation or corporate behaviour) which prevents issues ending up in court. The Motor
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Finance Wizard case noted earlier is one specific example of this, where systemic advocacy
and one court case may have prevented a number of victims of the scheme ending up in
court.

Benefits for the Community
Beyond the court system, there are savings from not having to provide services to people
whose consumer credit problems have caused or exacerbated stress and mental health
problems, or in worst case scenarios, have spiralled into homelessness, breakdown of
relationship or violence. In this context, while consumer credit legal services are in some
ways crisis interventions, they also serve preventative functions and save the government
the money and effort of providing more intensive services.
A cost-benefit analysis of community legal centres by Stubbs (2012) found that, on average,
for every dollar spent by government community legal centres return a benefit to society that
is 18 times the cost (cost benefit ratio of 1:18). The ratio for the NSW Consumer Credit Legal
Centre benefits exceeded costs by a factor of 33 (cost benefit ratio of 1:33). This figure
included not only the direct costs and benefits, but also the indirect costs and benefits to the
wider community.
Beyond dollar values, there are also intangible benefits of having a fairer justice system.
Given that the court system is built on an adversarial model, ensuring both sides have at
least a basic minimum of resources is crucial to justice being served.
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5. Developing Service Delivery Options
Methodology
Having identified significant unmet need in consumer credit legal services in South Australia,
SACOSS undertook consultation with a range of stakeholders and service providers to
identify the best way to provide services and meet this need. Stakeholders were consulted
through a roundtable discussion on 9 October 2012 at the Consumer Law Consultative
Forum. Participants were provided with a copy of the Stage 1 report which contained (an
earlier version of) estimates of the extent of need and identified the range of existing
services and gaps in the service system. A brainstorm resulted in the following list of service
options:
1.
2.
3.
4.
5.

Stand-alone specialised Consumer Credit Legal Centre
Court clinics
Co-location of lawyers and financial counsellors
Enhanced Legal Services Commission role
Funding for a Consumer Credit peak body to address the identified gap in systemic
advocacy
6. Increased role for Office of Consumer and Business Services in community legal
education
7. Gateway funding to create a clearly visible entry point into the system
8. Little gateways – funding to increase public awareness of current services
9. University Community Legal Education partnership, including the inclusion of
consumer credit law coursework
10. Enhanced ASIC role in providing support for gateways, doing strategic litigation and
CLE
11. A branch or subsidiary of an interstate Consumer Credit Legal Centre
12. Package of targeted services (2+3+5 above)
The meeting then considered this list, key priorities and how the various options fitted
together. On the basis of this discussion, SACOSS then undertook to develop more detailed
proposals around options 1 and 12.
In the course of the subsequent consultation and research, SACOSS developed a third
model which is a variation of number 11 above. The proposal for a service unit housed within
or auspiced by an existing service was originally subsumed as a variation of the stand-alone
specialist Consumer Credit Legal Centre, but after consideration SACOSS believed that,
with a smaller scale and narrower mandate, it was sufficiently different to the stand-alone
service that it was worth consideration as a model in its own right. Accordingly, the report
from the second stage of the process presented three models for providing enhanced
consumer credit legal services in SA:
1. A stand-alone specialist Consumer Credit Legal Centre which would provide a full
range of direct and indirect services and would have a broad mandate to act on
behalf of all consumers.
2. A specialist consumer credit legal unit within or auspiced by an existing organisation.
This would essentially perform the same role as the stand-alone service but at a
smaller scale and with a mandate limited to vulnerable and disadvantaged
consumers.

38

3. A package of targeted services to meet key needs including court clinics, co-location
of lawyers and financial counsellors through employing a financial counsellor at
community legal centres or a lawyer at financial counselling offices, and funding for
policy advocacy through a host organisation.
The Stage 2 report (which contained an extended explanation of these models) was
presented to a subsequent meeting of the Consumer Law Consultative Forum on 4
December 2012. The meeting discussed the options put forward and the relative strengths
and weaknesses of each model. During the course of the discussion, it became clear that,
while all participants believed any of the models would enhance current service provision
and would be welcome, there was no clear preference. Each of the models had advantages
and limitations, and the group was fairly evenly split between all three as to which was the
preferred model.
SACOSS‟ reflection on the discussion led us to conclude that the problem was not that the
sector did not know what it wanted, but rather that there was not really one model or solution
which would deliver a perfect service provision. There were a variety of needs which had to
be met in different ways, and crucially, as will be seen below, some of these were
contradictory. By definition, none of the models could do everything. This led to a change in
focus from looking for the best single service model which would do everything, to
developing a model which would fill the existing gaps that had been identified. SACOSS then
picked out the parts of the various options proposed which would fill the biggest gaps in the
system and combined them into a hybrid proposal which is the model which is finally
recommended here.
Given the time constraints for this project, SACOSS has not been able to consult widely on
this model, but it combines aspects of the proposals considered in the consultation process
and its logic and direction draws directly from the discussion of those earlier proposals.
However, it is also important to outline two other proposals which were put in the Stage 2
report and common to all models:
Amendment of court forms to direct people to legal assistance; and,
Court clinics to provide legal or financial counselling presence during the relevant
court lists.
These remain part of the final proposals here, and form a necessary background and context
for consideration of the various models.

Proposals Common to all Models
Amendment of Court Forms
As noted above, there is an overwhelming concern that consumers delay seeking help with
debt problems, often avoiding the problem altogether until it is too late. One early
intervention strategy proposed to address this is to include clear information about where to
go for free legal assistance with the bundle of court documents served on the debtor at each
stage throughout the court process. This would include attaching the information to any preclaim notice, the formal court claim and the enforcement (investigations or examination)
summons.
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The current process requires that, every time a claim or an enforcement summons is sent to
a debtor, Form 17 be attached. As noted previously, Form 17 is in 8 languages and
encourages the debtor to take action and explains the impact of doing nothing. It also
provides a list of places the debtor can go for information, including the Legal Services
Commission. It does not, however, make clear that the Legal Services Commission can give
free legal advice.
Current procedure also requires the creditor to send a notice to the debtor stating their
intention to sue at least 21 days before lodging the formal claim. The notice may be in a form
prescribed by the court (Form 1A) or be a letter of demand containing certain information.
The Magistrates Court is currently reviewing their procedures and are considering making
use of the prescribed court form mandatory. Given the costs of legal letters and that this cost
will be passed on to debtors, SACOSS supports the mandatory use of Form 1A, and
following from that, disallowing costs of legal notice letters to be passed on to debtors. It is
also proposed that there be a requirement to send information on where to go for help at this
stage also.
SACOSS proposes that all relevant notices of action, claims and summons forms contain
clear information with wording to the effect of:
For free legal help contact the Legal Services Commission Legal Help Line
on 1300 366 424
Such information (in 17 languages) is included on the NSW “Possession of Land
Coversheet”, which is the equivalent of our Supreme Court form for making a claim to
repossess a property. A copy of the NSW form is included in Appendix 4.
This proposal is strongly recommended regardless of whether any other recommendations
in this report are accepted and funded. This minor procedural change is an extremely cost
effective way of promoting awareness of available legal assistance and targets people
before the matter has progressed too far.
Court Clinics
A number of stakeholders during the Stage 1 consultation process suggested that legal and
financial counselling assistance needed to be available at the court precinct to assist with
consumer credit matters. The court clinic model is aimed at providing basic support for
debtors arriving at court without having sought assistance, having no or little understanding
of court procedures and feeling intimidated by the process. Given the reluctance of many
debtors to seek help early and/or the lack of community awareness of the services that are
available, the court clinics are an opportunity to reach vulnerable debtors who would not
otherwise have sought help.
The court clinic model proposed here is that there be:
a. A lawyer present at the Supreme Court during the Possessions List; and
b. An experienced financial counsellor present at every Magistrates Court during the
debt list following an investigations summons for minor and general civil claims.
These are in addition to, and would complement, the existing University run clinics which do
not cover the Supreme Court and do not offer financial counselling services.
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Supreme Court Possessions List
The possessions list is held each Wednesday morning from 10am in the Supreme Court
building. The area outside the courtrooms contains a narrow corridor and 2 interview rooms.
A lawyer could potentially obtain permission to be stationed in one of the interview rooms
during the possessions list.
The role of the lawyer would be to provide basic legal advice, explain court procedures and
ascertain whether there might be a solution other than repossession. They would advise the
debtor to seek an adjournment where appropriate to obtain more extensive legal assistance.
It is not expected that the legal officer would represent consumers in court, except perhaps
in exceptional circumstances.
There are some concerns about how well the court clinic would function in practice.
Currently very few debtors actually appear at the hearing so potential reach is limited and it
would obviously be preferable to provide advice at an earlier stage. The court form
amendment proposal above is directed at this, but even if a court clinic only helps one or two
debtors each week it would be worthwhile given the high stakes involved.
To make court clinics operate effectively would require cooperation from the court. The list
contains around 30 matters, with each matter only lasting a couple of minutes.
Communication between the clinic and the court would be essential to ensure that the court
knows when a debtor is in the clinic so that their matter is not called on and default judgment
granted in their absence. There is also a danger that the list may be delayed while the debtor
is seeking advice, although a potential solution might be to amend the court forms to inform
debtors to arrive half an hour prior to the hearing. This would give the lawyer sufficient time
to speak with the debtors without impacting on the list.
Magistrates Court Debt Lists
Once a claim to recover a debt is commenced in the Magistrates Court, either in the court‟s
minor or general jurisdiction, the debtor has 21 days to respond in writing by lodging a
defence or counterclaim with the court. If they do not respond, the creditor can file a
document with the Registrar requesting that default judgment be entered. No notice is
required to be sent to the debtor about the request, so it will usually occur without the debtor
knowing. Once judgment is entered, the debtor then receives an “investigations summons”
telling them to appear at a court hearing at a certain date and time (in a „debt list‟). The
purpose of the debt list is to determine whether the debtor can afford to pay the debt and
work out a payment plan. It is not an opportunity for the debtor to raise a defence. For this
reason provision of financial counselling services are the priority rather than legal advice.
Debt lists are organised so that they occur on a certain day in a particular court, staggered
so that they occur on different days across the metropolitan courts. It would therefore be
possible for one financial counsellor to service a number of courts. Currently, financial
counsellors are only available at 4 of the Magistrates courts in SA: Elizabeth, Christies
Beach, Port Augusta and Whyalla (Were, 2010).
The role of the financial counsellor at the court is to help the consumer prepare income and
expenditure statements and give advice about how much they should agree to pay per
fortnight. Although financial counsellors are not qualified or permitted to give legal advice, an
experienced financial counsellor with appropriate training on consumer credit issues would
be alert to matters where a defence should have been raised (for example, the debtor
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presents with an obvious vulnerability which would have made it unconscionable for the
creditor to give them credit). In such a situation they can suggest that the debtor ask for an
adjournment to seek legal advice.
The assistance of a financial counsellor in court is particularly important for vulnerable
consumers. Anecdotal evidence from stakeholders suggests that debtors are often
pressured into agreeing to unreasonable payment plans that they simply cannot afford. They
are pressured by the court and the creditor to may payments as quickly as possible,
including being cross-examined on their financial position. This is a concern because serious
consequences can result from falling behind on payments, including the court issuing a
warrant of commitment (that is, a prison term for up to 40 days).
It should be noted that SACOSS is not proposing stationing lawyers in the Magistrates Court
clinics. This is despite strong support for the idea in the consultations and previous survey
data suggesting that 100% of respondents agreed a “duty solicitor” should be made
available to debtors in the debt court (Were, 2010). However, this would not be cost efficient
given that judgment has already been entered and can only be set aside in exceptional
circumstances where the consumer has a defence and there is good reason the defence
wasn‟t put before the court within the time limit. Hence, a lawyer would benefit only a small
number of debtors whereas a financial counsellor can provide more relevant assistance.

Discussion of the Stage 2 Models
Against the background of the above two general proposals, the consultation in Stage 2
considered the different models that were then put forward. It is worth highlighting some of
the key issues considered then as they show the problems with the models proposed at that
stage and why the final recommendations in this paper take the form they do.
A proposal for a stand-alone specialist Consumer Credit Legal Centre is widely supported by
a number of stakeholders consulted in this project. The Renouf report (2010) also strongly
advocates for a specialist consumer credit legal centre in each state to complement an
existing network of CLCs. As noted previously, South Australia is currently the only state
without a consumer credit legal centre of some kind. A brief description of the various
interstate services is contained in Appendix 3 of this report, but their functions variously
include:
Telephone information, advice, referral and casework services including litigation;
Extensive web-based resources and other publications;
Online self-help tools such as sample letters and complaints;
Training and casework support to financial counsellors and welfare workers, including
a dedicated community worker hotline;
In-house financial counselling services;
Telephone triage whereby either a financial counsellor or lawyer speaks with
consumers in the first instance, referring consumers to the other where appropriate;
Active involvement in CLE with strong media presence; and,
Strong advocacy voice including making submissions to public processes, public
campaigns promoting fairer industry practice, making complaints to ASIC on
recurring problems and strategic litigation.
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The specialist services have a clearly recognisable name and publically branded role. This is
important given that one of the widely reported obstacles to consumer credit legal needs
being met is the lack of recognition by consumers that their debt problems are potential legal
problems and a lack of knowledge of the available services.
A specialist centre could also more easily develop and maintain consumer credit legal
expertise which would enhance other services. Financial counsellors have pressed the need
for a service with which they can develop a long-term relationship, seek advice and
casework support from and work towards service delivery partnership. The appointment of a
specialist consumer law legal officer at the Legal Services Commission has been an
important step in establishing these relationships, but it does not fulfil the need for all
collaborative approaches as the LSC lawyer does not represent clients, nor do the in-house
lawyers she helps to up-skill.
Specialised services also have advantages in relation to policy and systemic change
advocacy. A specialist service has such advocacy as part of its mandate. Given that policy
advocacy requires specialist skills, knowledge and resources, an advocacy based
organisation is probably going to be a more supportive and effective vehicle than simply
having a policy officer in a non-policy oriented organisation. The housing of front-line service
delivery and advocacy in one organisation also provides a good structure for identifying key
issues and for basing policy in current casework concerns. This is partly because a
specialised service that deals only with consumer credit matters has a greater volume of
cases and over a wider area or population group than would be seen by any one CLC or
charity. Further, given that there are different cultures and priorities in policy advocacy and
legal representation, there may be tension around issues such as the selection and merits of
cases, approach to cases, and publicity surrounding cases (if any) (Renouf, 2010, p. 24).
This tension would be much easier to manage within one organisation/unit than if the
advocacy and representation/advice was done in separate organisations (as was envisaged
in Model 3 of Stage 2).
However, despite all the advantages of establishing a specialist service, there is one major
disadvantage, and crucially it stems from the very idea of a specialised service. A specialist
service is less well equipped to deal with clients presenting with multiple issues. As noted
earlier, approximately three-quarters of those with consumer credit issues also have at least
one other legal problem. This suggests a need for holistic services as opposed to grouping
services by problem type. A specialist service may leave clients‟ multi-layered legal needs
unaddressed, or alternatively require referral to another service to deal with the nonconsumer-credit problems. This complicates the service delivery model, increases the
chances of a client dropping out of the system, and undermines a holistic approach to a
client.
By contrast, as generalist legal services, CLCs are well-placed to deliver one-stop-shop legal
services, particularly if sufficiently funded and enhanced by co-located financial counsellors.
For this reason, SACCLS, as the peak body representing community legal centres, opposed
the funding of any additional CLC while existing services are not yet at a core level of
funding. However, simply putting more resources into CLCs, while a necessary part of the
addressing the unmet need for consumer credit legal services, is not a total solution. As
Renouf (2010) points out, consumers may also present with other straight welfare issues
which would remain outside of the legal service model, so a true “one stop shop” may simply
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not be possible. More importantly, this approach does not get many of the unique benefits
noted above which come from a specialist service, particularly in relation to having a base of
specialist knowledge and a platform for systemic policy advocacy and strategic litigation. For
these reasons, SACOSS and many in the sector did not support Model 3 when it was
proposed in the consultation, notwithstanding the fact that we accept the critique of the
problems of a specialist service in dealing with co-morbidity issues.
The overarching problem is that there is a fundamental contradiction in all the models
proposed in Stage 2 in that each model‟s strength is also its weakness. Accordingly,
SACOSS is not putting forward any one of the models originally proposed, but has
attempted to combine key elements from each into a hybrid proposal that would see both the
strengthening of CLCs and the establishment of a (more modest) specialist consumer credit
legal centre/unit.
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7. The Proposed Model
The model proposed by SACOSS in this report is for an integrated package of measures
including the establishment of a “scaled-down” stand-alone Consumer Credit Legal Centre
and a strengthening of support for existing services. In order to accommodate provision of
resources to other services in a tight funding environment, and so as not to duplicate existing
functions, the specialist Consumer Credit Legal Centre proposed here would not fulfill all the
roles and functions that specialist centres do in other states. Specifically, rather than
establishing a large centre with a significant public presence that sought to channel all
consumer credit legal issues through it, the proposal is to recognise that there will always be
many gateways into the system, and that the existing service providers will continue to be
primary service providers. The role of the proposed CCLC would be primarily to fill the
specialty gaps not being serviced by existing providers.
This model recognises that nearly three-quarters of those with a consumer credit legal issue
also have other legal problems and that generalist services like the CLCs are best placed to
deliver services to these people. Given this, and the evidence in this report of unmet need
for services and the problems of service breaks between financial counselling and legal
services, it is clear that extra resources are needed to boost the existing services –
particularly through the co-location of financial counsellors and lawyers in services.
However, this model also recognises that there are some needs which can‟t be met just by
topping up existing services, specifically the specialty case work, strategic litigation and the
political advocacy – hence the need for a specialist service.
The details of the proposals are outlined below, and obviously the extent of the services
provided will depend on the funding available, but it should be emphasised that these
proposals are in addition to current service provision. This is justified by the extent of unmet
need highlighted in Section 2 of this report and is necessary because the proposals have
been formulated to fill gaps identified in the existing system. Robbing other areas of the
system to pay for these proposals would simply move the gaps from one place to another.
Given the nature of the services proposed it is envisaged that funding could and should
come from a variety of sources. The Department of Communities and Social Inclusion
currently funds financial counselling and has a mandate to support vulnerable and
disadvantaged South Australians. The SA Attorney-General‟s Department provides funding
to the LSC and some CLCs and is responsible for the justice system in this state, while the
Federal Attorney-General‟s Department and Department of FaHCSIA are primary funders of
CLCs and also fund financial counselling. All have responsibilities in the area of consumer
credit and accordingly all should be part of the funding of the proposals.

Establishing a Specialist CCLC
A key part of the model proposed here is the establishment of a Consumer Credit Legal
Centre. South Australia currently has a number of specialist community legal services,
including the Women‟s Legal Service, Environmental Defenders Office, and the Welfare
Rights Centre. The Consumer Credit Legal Centre proposed here would add to this list
(provided it is accredited as a community legal centre, although as noted in the Stage 2
report, while this is desirable, it is not strictly necessary for the operation of the centre). The
key roles are outlined below.
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Court Clinics
The function of the court clinics has already been described. It is proposed that the half day
a week clinic at the Supreme Court possessions list be run by the CCLC solicitor who may
also be able to provide support and advice in relevant matters in the University-run
Magistrates Court clinics. The CCLC would also employ a financial counsellor who would
provide the clinic in metropolitan Magistrates Courts where no financial counseling services
are currently available. The financial counsellor may also be able to provide support for nonmetropolitan court clinics, although the proposal here is where required these would be
staffed by financial counselors located in regional CLCs.
Specialist Casework
The specialist casework role would be driven by referral from the court clinics, from other
service providers (e.g. LSC, CLCs, financial counselling services), and from self-referred
“walk-ups”, but again the casework load would largely be limited to approximately 25% of
cases where there are no other legal issues. Again, triage and referral from other services
will be crucial, but there will also be a role in providing specialist advice to generalist lawyers
dealing with the other 75% of cases. This advice will largely be lawyer-to-lawyer advice
rather than direct client servicing, but may also include appearing in metropolitan courts for
regional clients – a need clearly identified in consultation with regional CLCs. The centre
may also provide casework support or advice to financial counselors, for example, where an
issue arises leading to a financial counsellor to ask the CCLC lawyer to look at a contract,
case notes or a draft correspondence. This type of assistance is not provided by the Legal
Services Commission specialist lawyer.
Policy Development and Advocacy
Policy development and advocacy was a clearly identified gap in the current services. It is
proposed that the CCLC would employ a professional policy officer/campaigner (as these
are different skills from the direct service provision and legal advocacy). The role would
include:
tracking the issues arising in the CCLC casework to identify trends and emerging
issues;
developing appropriate policy responses and proposals responding to government
proposals and consultations;
engaging with consumer credit providers to better inform industry standards and
practices; and,
initiating proactive advocacy to change laws in the consumer credit area to better
protect consumers, and particularly vulnerable and disadvantaged consumers.
Some of these roles are nationally focused (e.g. law reform), others are SA specific (e.g.
engaging with consumer credit providers) or have elements of both, including crucially to
ensure that South Australian practices and experience is reflected in national policy debates.
Inevitably such advocacy would entail a significant communications capacity, including a
campaign-based website and social media, and much of the public profile of the CCLC
would be advocacy oriented (as the casework is largely sourced from referrals).
An example of a useful policy development and advocacy role that has arisen in the course
of the consultation is in relation to the creditors‟ debt collection practices. We have
recommended the mandating of Court Form (1A) as a less expensive way of notifying of
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potential legal action. This may or may not take further advocacy, but beyond that a CCLC
would also be able to identify from casework files which credit companies are using more
expensive processes, approach them directly to ensure that they know about the cheaper
options and, if necessary, publicly highlight poor practices or welcome changes to better
practices. The CCLC could also work with industry groups to promote the use of less
expensive practices.
Strategic Litigation
The policy advocacy roles above could include or lead to identifying issues where litigation
could be strategic in clarifying the law or changing poor practices beyond specific cases.
Such strategic litigation was another clearly identified gap in current services as the LSC
does not represent clients and the CLCs are unlikely to have the resources or priority on
consumer credit issues to engage in such litigation. However, strategic litigation remains an
important tool for changing laws and practices both directly and indirectly (where the
potential threat of litigation supports other advocacy as it provides leverage in dealing with
„rogue‟ traders or hard-line credit providers).
SACOSS recognises that litigation is expensive and risky, and it is not envisaged that
running such cases would be a major part of the proposed CCLC‟s role. However, identifying
issues and cases is important and it may be that this (plus basic case preparation) is a key
role even where the actual litigation is referred to pro bono law firms (via Justicenet or direct
referral) or referred to the ACCC or ASIC for action.
Limitations
As noted above, to cut down on costs and avoid duplication, the proposed centre would not
undertake all the functions of other CCLCs. Specifically, casework roles would be scaled
back so it was only the primary case work provider in which there were no other legal issues
for clients (approximately 25% of cases) or where there was a particular reason for referring
cases there (most casework load would fall to the LSC and CLCs).
The proposed CCLC would not have a community education focus or primary role in
providing generic legal information as this work is already being done by ASIC and LSC. Its
role here would simply be to value-add to this existing work by providing another
contact/distribution point. For instance, its website could provide targeted links to the ASIC
MoneySmart website and to the LSC online Law Handbook, and it would stock and distribute
ASIC and LSC materials in its face-to-face interactions. However, it would not have primary
role in development and publication of such legal information and CLE materials.
The combination of not having a primary role in providing CLE and legal information, and
being only one among a number of service providers means that the proposed CCLC would
not need a strong public presence to attract people to its services. As a result of the CCLC
not being a “big gateway”, it would be not provide a free-call telephone number. This
removes potential duplication with the LSC 1300 legal helpline and the Salvation Army‟s
1800 Doorways financial counseling hotline. However, to make this system work it would be
important that the services triage effectively and refer clients to the CCLC in appropriate
cases (i.e. where there is a discrete consumer credit legal issue). To assist a smooth referral
here, it is hoped that the CCLC phone system could be linked to the LSC and Doorways
service to allow an „internal‟ call transfer from both services. This needs further investigation
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and support from those organisations, but it would be important in limiting the drop-out of
clients not following-through on the referral.
Such close linkages would also help facilitate the provision of specialist advice to those
services. Given that the LSC has one specialist consumer credit lawyer, the proposed CCLC
and the LSC would need to cooperate and coordinate functions such as advice and
provision of training for financial counselors and non-specialist lawyers. It is not anticipated
that this would be a problem, but even if cooperation faltered, the worst outcome would be a
minor duplication of services and a choice for other service providers as to where to get
advice and support.
Size, Funding and Mandate
Given the functions outlined above, it is envisaged that the proposed CCLC would employ
about 4 people with an annual operating budget of about $400,000. This is well below the
NACLC recommendation of core-funding for CLCs of 5 positions with a budget of $593,000
(NACLC, 2012), but the wage levels in that document are aspirational and the scaled down
role and staffing configuration proposed here are significantly different. An indicative budget
is as follows:
Solicitor
Policy Advocate
Financial Counsellor
Admin Support
Non-wage Operating Expenses
Total

$100,000
$ 70,000
$ 70,000
$ 70,000
$100,000
$410,000

In addition, there would be a one-off establishment cost of approximately $50,000 to cover
basic centre infrastructure (computers, furniture, office set-up, etc).
The wages figures are SACOSS estimates and include on-costs of Superannuation and
WorkCover, and non-wage costs are based on the NACLC (2012) funding principles which
suggest a ratio of wages to operating expenses with wages being approximately 75% of all
operating costs. The budget assumes all positions are full-time and relatively senior, though
in practice different balances between the positions may be possible. It also assumes that
the solicitor is also the manager of the service. Obviously, if another staff member were the
manager, the individual wages would be adjusted, but this should have little impact on the
bottom line.
In this model, it is envisaged that the solicitor would provide the Supreme Court clinic,
specialist legal advice and casework, and support for litigation and law reform advocacy. The
financial counsellor would administer the metropolitan Magistrates Court clinics, provide
support to CCLC casework clients, and possibly for LSC clients as the LSC has no in-house
financial counsellor. The Policy Advocate would be responsible for the systemic advocacy
functions. The administration support person would be front-of-house, handle initial triage
and keep the Centre running.
The mandate for the Centre will depend on its source(s) of funding. If funding is provided in
part or in full from the Attorney-General‟s Department (state or federal) then, as with other
CLCs, its mandate would be to provide support all clients – in this case, all consumers.
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However, if the CCLC is funded by DCSI or by DCSI and FAHCSIA, then its mandate would
reflect that narrower focus and be limited to vulnerable and disadvantaged South
Australians.
In practice, this may not make a huge difference to much of the casework as CLCs tend to
limit the more extensive casework and representation to vulnerable and disadvantaged
clients. It may, however, be relevant to choices made around strategic litigation and the
policy issues and positions being advocated.
Auspiced or Stand-Alone?
The proposal here is for the Centre to be a “stand-alone” organisation, rather than a unit
within a broader organisation. While it is acknowledged that this imposes some extra
administrative requirements and costs in running a new organisation, there are several
reasons why the stand-alone model is preferred.
Firstly, it is difficult to identify a completely suitable auspicing organisation. The Legal
Services Commission has limitations on policy advocacy and the CLCs are geographicallyfocused rather than state-wide services. Financial counselling agencies tend to be charities
rather than legal service providers, which means there would be extra costs in establishing
lawyers there and some “brand recognition” issues because debtors may be reluctant to go
to a charitable organisation for help or may simply might not think to contact a charity for
legal advice. In all potential auspicing organisations the host organisation will inevitably have
its own values, style, policies and political frameworks, and views as to where the greatest
need lies. Given the auspiced unit is only one part of a larger organisation, there is a risk that
the objectives of the existing organisation are prioritised over the needs of the sector as a
whole. This is the case particularly in relation to policy advocacy and the risks associated
with strategic litigation. A stand-alone centre, on the other hand, may determine its own
objectives and priorities and could be tailored in a way that best meets the needs of the
community and existing service providers across the state.
Finally, there may also be logistical issues in an auspiced agency providing support or
seamless transitions for clients if the host organisation already has its own systems in place,
whereas a stand-alone centre is smaller and more able to be flexible.
While the above reasons suggest that a stand-alone centre is preferable, SACOSS
acknowledges that it would be possible to offer most key services from an auspiced unit
within an existing organisation.

Strengthening the Existing Service Providers
A crucial part of the service delivery model proposed here, but separate from and in addition
to the establishment of a CCLC, is the strengthening of existing services. This recognises
the extent of unmet need, the prevalence of co-morbidity. It also recognises that no matter
how well-funded a specialist CCLC might be, it will not be able to deal with all cases of
consumer credit legal problems.
One part of strengthening existing services would be to provide funding for advertising and
outreach activities for the Doorways and LSC telephone free-call helplines. The promotion of
these public gateways to services goes toward addressing the problem of people leaving it
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too late when seeking assistance, and as such it is a potentially useful early intervention
strategy. It is also anticipated that changes to the Court Forms recommended here will
increase demand for the LSC hotline, so additional staffing may be required at the LSC.
The other service area requiring increased funding is the CLCs. Most CLCs are poorly
funded and struggle with existing client workloads. Data from the ACOSS Community Sector
Survey suggests that (nationally) 73% of legal service providers have difficulty in meeting
demand and the average turn-away rate (i.e. unmet demand at the doorstep) was 14%
(ACOSS, 2012, p. 20). While most CLC report that only about 10-15% of their workload
relates to consumer credit issues, these are intertwined with other issues and it is not
sensible to suggest funding their consumer credit services separately. Additionally, SACOSS
notes that potential increased demand for services resulting from the proposed changes to
the court forms may flow through to casework for CLCs. It is hoped that the introduction of a
CCLC to deal with some caseload will assist load management for the generalist CLCs, but
more funding for these services is still needed. Balancing all these factors, SACOSS
recommends a 10% increase in current funding for the generalist CLCs. This still would not
bring all CLCs to the NACLC recommended core funding discussed earlier, but it is a
contribution to that goal based on consumer credit issues. While SACOSS generally
supports the broader goal, it is beyond the scope of this paper.
Beyond simply additional general funds, we are also proposing co-location of financial
counselling and legal service providers. This was a core part of Model 3 as it was proposed
in Stage 2 of this project, but in consultation it was not clear what this would look like. In one
view it was putting a financial counsellor in each CLC (Northern Community Legal Service is
currently the only one with a financial counsellor on staff), but it would also be possible to
place solicitors in key financial counselling centres. However, the cost of this would be
prohibitive, and what was envisaged by some stakeholders was more modest.
It is also important to note that existing financial counselling services can‟t simply be
uprooted and co-located within CLCs because most are based in charities providing
emergency relief and other services. The on-site financial counselling is important to their
integrated welfare service delivery. Thus, part of the proposal here is to encourage closer
ties between CLCs and existing financial counselling services. Noting the challenges of
financial counsellors or welfare providers losing touch with the client, greater co-operation
may also involve financial counsellors running their service one day per week in a CLC, or
CLC lawyers running clinics from financial counselling centres.
In this vein, part of the proposal for the operation of the CCLC would be for the lawyer in the
CCLC to have weekly meetings with Doorways financial counselling staff, or operate a day a
week from the Doorways financial counselling centre. The recommendation here is based on
the principle of closer ties and is focused on Doorways, as both Doorways and the CCLC
have a state-wide mandate. It should be noted that there has not been time to consult the
Salvation Army or other financial counselling providers on this recommendation.
Beyond such co-operative measures though, funding for financial counselling should be
provided for co-location in key CLCs. While it would not be possible to fund co-location in all
CLCs, SACOSS proposes 3.5 financial counselling positions be spread between the CLCs
with the priority being regional CLCs providing court clinics in the Magistrates Court.
The cost of the proposals for strengthening existing services is as follows:
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Financial Counsellors for CLCs (3.5FTEs)
Increased funding for LSC hotline
Increased funding for non-specialist CLCs
Increased advertising for Doorways and LSC
Total

$240,000
$ 80,000
+ 10% of current funding
$ 50,000
$370,000 +

Linking the Proposed New Services to Existing Services
In summary, the service provision model proposed here is a combination of the
strengthening of some existing consumer credit legal services and the establishment of a
small Consumer Credit Legal Centre to fill gaps in service provision. As noted above, the
proposals are inter-dependent in that they are based on filling gaps in existing services,
balancing the strengths of the different service types and avoiding the disadvantages. In this
sense, the proposals are designed to link with and complement existing services.
Figure 1 is a concept map of how the proposals link to existing services. The text in blue is
the proposed new initiatives. The existing service provision and referral arrangements
between agencies are not shown on the diagram but will remain in place. There will be
additional referrals from the CCLC to other agencies where multiple legal issues arise
(although to keep the diagram simpler, these are also not shown).
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Figure 2: Map of Proposed New Services and Service Links
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Assessment against Key Criteria
The report from Stage 2 of this project identified a number of criteria which could be used to
assess the various models under consideration, namely:
Quality of service for vulnerable and disadvantaged clients
o Ability to provide adequate legal support for clients
o Ability to provide adequate non-legal consumer credit support for clients;
Simplicity of service model (easy to find/access, maximise coordination and minimise
referrals);
Reach of service delivery (number of people reached, access for non-metropolitan
consumers);
Systemic Advocacy potential
o Ability to identify, resource and run policy change campaigns
o Ability to undertake or support strategic litigation;
Efficiency (avoiding duplication, multiple referrals, etc);
Cost;
Political possibility (likelihood of it being funded).
The following considers the model now proposed against each of those criteria.2
Quality of Service for Vulnerable and Disadvantaged Clients
The model proposed provides quality services to vulnerable and disadvantaged South
Australians through the provision of court clinics, co-located financial counselling services
and through the specialist casework provided by the CCLC. All of these are in addition to
current services and the model is designed to enhance the strengths of particular service
types: multi-issue general legal services provided by the LSC and CLCs, and specialist
services provided by a dedicated CCLC. The model also provides for early intervention
strategies like the changes to court forms, as well as providing for systemic advocacy on
behalf of vulnerable and disadvantaged consumers. Importantly, this advocacy combines
professional policy skills with the base in a consumer credit legal practice.
Simplicity of Service Model
Because it builds on existing services and proposes only a modest new centre rather than a
complete reorganisation of services provision, the model is relatively simple to introduce.
Similarly, because it recognises the existing entry points to the system rather than trying to
build one central gateway, the referral system should work regardless of where or how a
client first enters the system. While some measures like co-location of financial counsellors
and CLCs are designed to minimise referrals, the model is still very referral based – with all
the incumbent possibilities of clients dropping out or falling through gaps. Good triage at
points of entry will therefore be essential in making the system work as simply as possible,
but the proposal also adds a simple entry point for those who identify their own consumer
credit problem and self-refer to the CCLC. Presumably filling gaps in the existing model also
makes the overall system easier to navigate.

2

The final criteria is not addressed in this report because, while it was a relevant “reality check” in the
Stage 2 consultations, it is not relevant to the final proposal which, in part, is a request for funding.
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Reach of Service Delivery
The proposed model is set up to reach a larger number of people than currently receive
services. As noted above, this recognises existing unmet need, but it also anticipates an
increase in demand arising from the proposed changes to court forms, as well as the “last
minute” reach of the court clinics. The model achieves state-wide reach through increased
promotion of the Doorways financial counselling hotline and the LSC legal help line, as well
as through extra support for the network of local CLCs and the ability of the centralised
CCLC to represent regional clients in Adelaide courts. This is in addition to existing
information and outreach programs being run by ASIC and the LSC.
Systemic Advocacy Potential
One of the strengths of the model is the resourcing of systemic advocacy. This is achieved
through what SACOSS believes to be a structure conducive to good policy development and
advocacy, namely with professional advocacy components co-located with service delivery
in an advocacy oriented organisation.
Efficiency (avoiding duplication, multiple referrals, etc)
As noted, the proposed model is still very referral based, but proposals for co-locating
services and having the LSC and CLCs remain the lead service providers where there are
multiple legal issues are attempts to limit the referrals. Given the issues discussed in
balancing the costs and benefits of specialist verse generalist service provision, we believe
the model to be the least inefficient. The proposal for the central CCLC has also been
crafted primarily to fill service gaps and therefore avoid duplication of services.
Cost
The cost of the proposed model is relatively modest given the level of need identified and the
gaps in the current system. It also pales in comparison to the dollars involved in consumer
credit legal issues. In 2012, SACOSS estimated the extent of unresolved debt of clients of
just one financial counselling service provider to be $250,000 (SACOSS, 2012b, p. 7). This
figure would not be entirely consumer credit related debt, but the provider was only one of
five large financial counselling service providers in South Australia. Added to this unresolved
debt is the cost involved in repossession of houses arising from the approximately 30 cases
a week in the Supreme Court, the 30,000 or so debts in the Magistrates Court general
claims division each year and further debts in the minor claims division (as well as the cost
to the taxpayer of running the courts for those cases). Finally, there are also the savings to
government and the community from intervening before consumer debt issues escalate into
mental health, relationship or potentially criminal issues. The sums here quickly add up to
many millions of dollars in costs, debts or losses at stake: certainly enough to justify the
expense of less than $1m per year for legal services.
The proposed CCLC is relatively small scale and is certainly less costly than the full-function
model first proposed. Similarly, the financial counsellor co-location proposal does not require
a full-time counsellor in each CLC and in some ways should be supportable from existing
state budget allocations. As previously noted, the September 2010 state budget cut
government financial counselling services. This cut was meant to be offset by provision of
funds for 3.5 financial counsellors in the non-government sector. In the circumstances of the
time, this funding was not taken up, but the proposal in this report is of the same magnitude.
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8. Conclusion and Final Recommendations
In making the proposals in this paper, SACOSS has looked at the roles played by consumer
credit legal centres in other states and utilised data on legal needs which has not been
previously available. We have conducted two rounds of formal consultation with the
consumer credit legal services sector, as well as a range of one-on-one consultations with
key stakeholders.
We believe that the proposed model represents a coherent approach to meeting the unmet
consumer credit legal needs of vulnerable and disadvantaged South Australians, and that
the new services proposed would provide good value for money enhancement of current
service provision.
Accordingly, we make the following recommendations and look forward to further discussion
with the South Australian and federal governments on the funding and provision of such
services.
Recommendation 1:
That the court forms for all relevant notices of actions, claims and summonses should
contain clear information about where to go for free legal assistance and include the relevant
contact details.
Recommendation 2:
That it should be mandatory to serve the standard court form (currently Form 1A) as a notice
of intention to bring an action, and that recovery of the costs of any additional solicitor‟s
letters giving such notice be disallowed.
Recommendation 3:
That state and federal governments fund the package of measures proposed in this report
for the enhancement of existing services and the establishment of a Consumer Credit Legal
Centre, namely:
Existing services to be enhanced by:
co-location of financial counsellors in community legal centres, including running
clinics in regional Magistrates Courts;
increased funding for the LSC hotline;
increased funding for non-specialist CLCs; and,
funding for advertising of Doorways and LSC legal help lines.
A specialist CCLC to provide:
Court clinics in metropolitan courts;
Specialist casework, including receiving briefs from non-metropolitan CLCs and
representing regional clients in Adelaide court hearings, and providing specialist
support for financial counsellors and generalist lawyers;
Policy development and advice; and,
Strategic litigation potential.
The discussion in Section 7 of this report also contains details and a number of specific
recommendations about how the proposed model might operate.
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APPENDIX 1: SACOSS Calculations of Legal Needs
The following data and calculations show the steps that were taken in reaching figures for
consumer credit legal need and unmet need.

1.1 Calculating the Prevalence of Consumer Credit Problems
The published Law and Justice Foundation survey does not include „consumer credit‟ as a
problem category in its own right. SACOSS used the definition of consumer credit from this
paper and then examined the questions in the survey that related wholly or partly to
consumer credit issues. These came from the housing, credit/debt and consumer problem
groups (Coumarelos, 2012, Appendix 1). SACOSS then requested a breakdown of data from
the Foundation in relation to these questions. The results are set out in Table 4 below. The
difference between the number of problems recorded and the number of respondents with a
problem arises because many people had more than one problem.
Table 4: Prevalence of consumer credit problems from raw data
Qu

Consumer credit problem
type

Total
number of
problems
recorded in
survey

Number of
Respondents
with at least
one problem

Number of
Respondents
with a
substantial
problem

16

8

6

23
133
62
3

14
61
33
3

12
29
13
1

92

41

20

100

72

30

411

197

83

841
4882

329

151

2041

2041

Housing
P4.1

P16.1
P16.2
P16.4
P17
P24.1
P24.2
P24.3

Home owner, mortgage
payment
Credit/Debt
Guarantor or paying a loan
Creditor‟s threats or actions
Credit rating or refusal
Actual/possible bankruptcy
Consumer
Services from a bank etc
Services/contracts-water,
electricity or gas
Services/contracts-phone,
internet or TV
All consumer credit problems
All problems
Total respondents

SACOSS believes that this raw data may be an overrepresentation of consumer credit
issues. In particular, the „services/contracts – water, electricity or gas‟ and the
„services/contracts – phone, internet or TV‟ questions are likely to contain some problems
that do not relate to consumer credit (e.g. problems relating to product quality or customer
service). Accordingly, SACOSS has adjusted the Law and Justice Foundation figures using
the complaint rates to the relevant Ombudsmen as the basis for determining the proportion
of those categories which were consumer credit issues. As approximately two-thirds of
cases received by the Energy and Water Ombudsman SA in 2011-2012 were consumer
credit related (EWOSA, 2012, p 2), we have adjusted the Foundation‟s figures for „water, gas
and electricity‟ issues down by a third. Similarly, in relation to „phone, internet or TV‟,
approximately half of the complaints received by the Telecommunications Industry
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Ombudsman during 2011-2012 related to consumer credit matters (TIO, 2012, p. 17), so we
have taken only half of the Foundation figure.
Total Consumer Credit Problems (Adjusted)
The adjusted figures for the number of consumer credit problems are set out in Table 5
below.
Table 5: Total consumer credit problems
Qu

Consumer credit problem type

No. of
problems

Housing
P4.1
P16.1
P16.2
P16.4
P17
P24.1
P24.2
P24.3

Home owner, mortgage payment
Credit/Debt
Guarantor or paying a loan
Creditor‟s threats or actions
Credit rating or refusal
Actual/possible bankruptcy
Consumer
Services from a bank etc
Services/contracts-water, electricity or gas
Services/contracts-phone, internet or TV
All consumer credit problems
All problems

16
23
133
62
3
92
67
206
602
4882

This shows that a total of 602 consumer credit problems were experienced by South
Australian respondents in the previous 12 months and that consumer credit problems
made up approximately 12.3% of all problems experienced.
Respondents with Consumer Credit Problems (Adjusted)
Because some respondents had more than one consumer credit problem, we cannot simply
apply the same reductions to the number of respondents with a problem. However, from the
raw data, there was a mean of 2.56 problems per respondent (that is, 841 legal problems
among 329 respondents). When this average is applied to the adjusted figure of 602
problems, it can be estimated that 236 respondents experienced a consumer credit
problem. This equates to approximately 11.6% of all respondents. When this
percentage is applied to the SA population of 1,339,881 people aged 15 and over (ABS,
2012b), this gives the SACOSS estimate of 154,604 South Australians experiencing at least
one consumer credit problem per year.3
Respondents with a Substantial Consumer Credit Problem (Adjusted)
As we do not have a figure for the total number of substantial consumer credit problems, we
cannot apply the above calculation in respect of the number of people with a substantial
problem. However, it can be estimated that the figure should be reduced by approximately
the same proportion as was the figure for the number of respondents with a general problem
3

The figures presented here at each stage of the calculation are rounded numbers, but the calculations
are done using the real numbers so using the above numbers in a simple calculation will give a slightly
different (less accurate) answer.
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(that is, by multiplying the 151 people with a substantial problem by 236/329). This results in
108 respondents with at least one substantial consumer credit problem, which
equates to 5.3% of all respondents.

1.2 Calculating Legal Need
The sources of the data in Table 3 in the main text updating Renouf‟s calculations are as
follows.
Table 6: Sources for updating Renouf's calculations
Step

Description

1

The derivation of the baselines numbers A and N are explained above; the
P figure for the population 15 years and over is from separate ABS figures
(2012b); and R is direct from Coumarelos (2012, p. 52).

2

The 49% used for the calculation of Figure B is from the Law Foundation
data provided to SACOSS.

3

The 15.6% used for the calculation of Figure C is from the Law Foundation
data provided to SACOSS.

4

The 42.1% figure used to derive Figure D is a SACOSS calculation based
on the inverse of the Law Foundation data that the reason that 57.9% of
people did not take action was that the problem resolved quickly
(Coumarelos, 2012, p. 96). This 57.9%figure is not specific to consumer
credit, but is the general figure for all problems.

5-9

Figures are based on the data derived as above.

However, as discussed in the body of the report, SACOSS used a different definition in
relation to the calculation of figure D and the reasons people took no action. Echoing the
New Zealand approach, SACOSS considers that a person who took no action would be
considered as having a legal need where the reason for taking no action was that it would be
too stressful, it would cost too much, it would make no difference or the person didn‟t know
what to do.
Table 7 below sets out the reasons why respondents in the Law and Justice Foundation
survey took no action in relation to their problems. The figures relate to all problems
experienced, not just consumer credit problems, but as some respondents gave more than
one reason for taking no action the percentages add up to more than 100. Therefore, if we
want to find the number of respondents who fit within our definition, we cannot simply add up
the percentages from each of the relevant reasons (this would equate to 116%).
We know that, on average, respondents gave 3.96 reasons per problem (i.e. 1338/338).
Therefore, the percentages corresponding to each response can be divided by 3.96 so that
they add up to 100% (set out in the % adjusted column).
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Table 7: Reason for taking no action in respect of all problems
Reason

N

%

% (adjusted)

Problem not very important

148

44.0

11.1

Problem resolved quickly

195

57.9

14.6

Would take too long

129

38.3

9.6

Would be too stressful

104

30.9

7.8

Would cost too much

81

23.9

6.1

Would damage relationship with
other side

46

13.6

3.4

Would make no difference

194

57.5

14.5

Had bigger problems

109

32.3

8.1

Was at fault/there was no dispute

85

25.1

6.4

Didn‟t know what to do

78

23.0

5.8

120

35.6

9.0

49

14.6

3.7

Didn‟t need information/advice
Other reason
Total responses

1338

All problems where took no action

338

100

By adding together the adjusted percentages for the categories of “would be too stressful”,
“would cost too much”, “would make no difference” and “did not know what to do”, it can be
estimated that there was a need for legal assistance in relation to 34.2% of problems. While
the number of respondents with a legal need is less than the number of problems giving rise
to a legal need (due to people having multiple problems), we could see no reason to believe
that the percentages would be very different whether measuring responses or respondents.
In the absence of any data to the contrary, SACOSS has used the figure derived from the
number of problems to apply also to the number of respondents, hence we estimate that
34.2% of respondents who took no action had a need for legal assistance.
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APPENDIX 2: SA Magistrate’s Court Form 17
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APPENDIX 3: Consumer Credit Legal Centres in Other
States/Territories
This appendix provides a rough snapshot of the size, structure and functions of consumer
credit legal centres around Australia.
NSW Consumer Credit Legal Centre
The NSW Consumer Credit Legal Centre deals with debt, credit and banking matters. The
service offers telephone and face to face advice as well as some minor casework
assistance. The service does not provide court representation except in exceptional
circumstances where an important legal question is raised. Sample letters and forms (17 in
total) can be accessed through its website, along with a range of fact sheets (around 30
relating to consumer credit).
In-house financial counsellors work closely with solicitors to meet the individual needs of the
consumer. Other external financial counsellors can call a dedicated Financial Counsellor
Hotline during weekdays for advice, assistance and support from in-house financial
counsellors or, where necessary, from a solicitor. The NSW CCLC also offers assistance to
solicitors who represent a client. It may also accept referral of the client and ask the solicitor
to obtain documents and statements on their instructions.
The service presents workshops and forums on a range of consumer issues to financial
counsellors, community workers, legal aid and community lawyers and other relevant
government employees. In addition, it conducts community legal education and develops
and disseminates resources such as kits and factsheets to different target groups.
The service also performs a policy advocacy role via submissions to government and
industry, participates in working groups, comments on draft legislation, understakes
research, refers unfair practices and systematic issues to regulators and/or industry groups
for investigation, and raises awareness through the media.
Consumer Action Law Centre (Victoria)
The Victorian Consumer Action Law Centre was formed in 2006 by the merger of the
Consumer Law Centre Victoria and the Consumer Credit Legal Service. It provides a full
range of direct and indirect services and has in-house financial counsellors working closely
with lawyers. It employs 22.4 FTE solicitors.
The centre performs a strong advocacy role and pursues a law reform agenda on consumer
issues at a governmental level, in the media, and throughout the community. Between
August 2011 and August 2012 it made more than 50 policy submissions to government on a
range of consumer issues. It published more than 50 media released in the same time
frame. To date it has published 29 factsheets to assist consumers to self-advocate.
In its first 5 years of operation from 2007-2011, the Consumer Action Law Group delivered
12,762 advices to individual consumers, 2887 advices to community workers, 1378 ongoing
advices to community workers, 947 litigation files, made 1500 media appearances and 150
submissions to public processes.
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Its income and expenditure for the 2010-2011 financial year was approximately $2.5 million
(CALC, 2011).
WA Consumer Credit Legal Service
The WA Consumer Credit Legal Service is a specialist community legal centre providing
legal advice to consumers in the area of banking and financial services. The service employs
7 solicitors, 1 paralegal and an administrative support officer.
It offers telephone and face to face advice and casework including representation in courts
and tribunals. Its website contains 4 factsheets on consumer credit issues and 7 sample
letters. The service also provides telephone advice to financial counsellors as well as
ongoing training to financial counsellors, non-government organisations and generalist
CLCs.
The service is active in the area of community legal education through the use of the media,
seminars and publications, and school talks. It has also provided a consumer voice in
relation to policy issues such as proposed reforms of Western Australian legislation, and
nationally on reforms to the Consumer Credit Code. Other key policy activities are directed
at lobbying for changes to unfair industry practices.
ACT Consumer Law Centre
The Consumer Law Centre of the ACT is a specialist community legal centre. It is hosted by
Care Inc, a community organisation that offers a range of information and financial
counselling services. The Centre‟s area of expertise includes consumer credit but also
extends to consumer protection and fair trading more generally. Lawyers at the centre work
closely with the in-house financial counsellors to offer clients a range of financial counselling,
legal advice and casework services.
The Centre currently has 2 solicitors and 3 part-time paralegal volunteers. It has developed
pro-bono relationships with some large private law firms, whereby secondees from the firms
assist at the service one day per week and the firms have taken on some of their litigation
cases. (Care Inc, 2011)
As stated on its website, the Centre “works towards improving legal protection for
consumers, and raising awareness and understanding of consumers' rights in the ACT”. The
website contains a number of factsheets on financial matters, but none specifically relating to
consumer credit legal matters.
Queensland Legal Aid Consumer Protection Unit
Legal Aid Queensland has a Consumer Protection Unit, which provides specialist advice and
casework services to consumers on a range of consumer law matters. It also offers advice to
lawyers and financial counsellors within Queensland. It provides online guides about how to
deal with money and debt problems. It has made 8 policy submissions on consumer and
debt matters since 2008.
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Redfern Legal Centre - Specialist Credit and Debt Service (NSW)
Redfern Legal Centre is a generalist community legal centre with a specialist credit and debt
service. They offer a credit and debt advice service to consumers one evening per week and
provide telephone advice to financial counsellors during business hours. It has published a
number of legal factsheets (available online) to assist financial counsellors to properly advise
their clients on credit and debt matters. It has 10 credit and debt factsheets for consumers.
Since 2011 it has made 5 submissions to address government papers and enquiries relating
to consumer credit and debt matters.
Hobart Community Legal Service Consumer Credit Helpline
The Hobart Community Legal Service offers a free call Consumer Credit helpline, available
during business hours. No other information about the service was available in the timeframe
of this report.
Caxton Legal Centre Consumer Law Service (QLD)
Caxton Legal Centre is a generalist CLC with a specialist consumer law service. It offers
telephone and face to face advice to consumers. It has also taken on litigation cases for
consumers against banks. It offers education and training to community groups and
professional associations. It undertook extensive client consultation to make a submission
on the conduct of insurers to the Queensland Floods Commission of Inquiry in 2011. The
Consumer Law Service has also used the media to advocate for stronger regulation of
payday lenders.
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Appendix 4: NSW Court Form 93 – Possession of Land
Coversheet
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