
The Contract Comparison 
Greg Ogle - SACOSS 
This document is not a final or comprehensive assessment and does not constitute advice – legal or otherwise. It is simply an aide to help 
people do their own analysis. Most of the comparisons reference community services and DCSI Master Agreement – but people (especially 
from other sectors) will need to look to your own contracts to make your own comparisons. 
 

Draft NFP Funded Services Agreement Current Master Agreement & Contracts Comment 

Attachment 1 – Agreement Details 
At front with all the moving bits – rest of 
contract terms same for all contracts 

Some of these terms in the MA, some buried 
in contracts, and can have different wording in 
different contracts 

Template is better as terms easier to 
find, clear choices, and don’t need to 
worry about any changes in the rest. 

3 & 4 
Uncontroversial agreement to use the $ for the 
purpose and deliver the services. 

 
S6.6 of Master Agreement covers same things, 
but is much more long-winded. 

 
Proposed contract is simpler. 

4.4 Supply of Services 
The NFP must ensure that Funded Services are 
delivered:  

(a) to a standard that meets or exceeds the 
Service Levels; 

(b) in accordance with the quality standards 
specified in Attachment 1; 

(c) in accordance with the warranties in 
clause Error! Reference source not 
found.; and  

(d) in accordance with any policies and 
directions given by the Government Party 
from time to time; and 

(e) by any Milestone Dates. 
 

6.1 and 6.2 in MA cover much the same thing 
requiring delivery of proper, competent, 
professional services, with due care, skill, 
diligence and in a timely way to professional 
standards and avoiding injury and death. 
 
6.1.3 provides that services be delivered in 
accordance with “any policies and directions 
given by the Minister”. 

4.4d is open-ended and creates unclear 
contract requirements. 
 
However, it is not substantially different 
from current DCSI Master Agreement. 

  



Draft NFP Funded Services Agreement Current Master Agreement & Contracts Comment 

5. Variation of Services 
Both sides can proposal service variation (eg. if 
NFP finds it needs to change) 

 
S6.3 of MA requires Minister consent for 
change in scope  

 
No substantive change. 

6. NFP Warranties 
The NFP warrants that the Funded Services will: 

a) comply with the description of the 
Funded Services in Attachment 4; 

b) be provided with due care and skill;  
c) be provided in a timely and efficient 

manner;  
d) be provided in accordance with the best 

practices current in the not-for-profit 
sector;  

e) be supplied without infringing any 
person’s Intellectual Property Rights; and 

f) be supplied in the most cost effective 
manner consistent with the required 
level of quality and performance. 

 

 
There is no direct clause comparison, but the 
same things are spelled out in different parts 
of the DCSI or by reference to service 
agreements 

 

7. NFP Personnel 
7.1 Allow govt to order police check of NFP 
personnel 
7.2 Allows govt to require removal of NFP person 
deemed unsuitable 

 
S12 of DCSI MA is similar but requires open-
ended compliance with a policy, but does not 
contain right to exclude. However, this “right” 
is in a variety of service contracts.  
Also, some service contracts include clauses 
going beyond the MA. 
 

 
Proposed draft seems intrusive, but is 
less open-ended than the current MA. 
 
However, this may depend on the 
screening check clause in the Special 
Conditions.  

  



Draft NFP Funded Services Agreement Current Master Agreement & Contracts Comment 

8. Funding and Invoicing 
Contract nominates who issues invoice, but sets 
out terms of RCTI 
 
 
 
 
 
 
Indexation applied at 8.5 and 8.6, as per policy 
and pre-set rate 
 
 
8.7 repeats 8.4 
 
There is no provision for ERO funding 

 
S8.2 of current DCSI MA has similar terms. 
 
 
 
 
 
 
 
Contracts vary, some unclear or no indexation 

 
If govt issues invoicing, then in practice 
the provisions of the Late Payments Act 
(ie. interest for small NFP when 
payment is late) does not apply – or at 
least another 28 days is added to 
process for issuing RCTI. May need legal 
advice on this, and reconsider use of 
RCTIs. 
Big win for NFPs, but query over timing 
and which rate applies to mid-year 
contracts. 
 
Will fix typo 
 
Query whether we need ERO in contract 

10. Repayment of Unexpended Funds 
10.1 and 10.2 potentially require repayment of 
unexpended funds on a yearly basis, with NFP 
having to request carryover. 
 
Some flexibility as to what can happen with NFP 
can ask for carry-over, but discretion is still with 
govt to take back unexpended funds. 
 
10.3 Misuse clause separate from unexpended 
funds and pay-back only applies to misused 
portion of funds. 

 
s7.6 of DCSI MA allows for yearly carryover 
automatically as unexpended funds clause 
only applies at end of agreement. 
 
Not sure of clauses in other Master 
Agreements. 
 
 
S7.7 allows Minister to take back money for 
any breach of Agreement (not just misuse) 
and can take back all funds (whether spent or 
not) 

Current clause 7.6 appears better than 
proposed version. But should 
Unexpended Funds clauses should be in 
the contract at all. It’s not in the 
commercial contracts, so why for NFPs? 
Suggest abolish proposed clause 
completely, or at a minimum amend to 
old 7.6. 
 
Good to separate misuse issues (which 
are fair) from unexpended funds and 
new clause is much better than existing 
MA. 



Draft NFP Funded Services Agreement Current Master Agreement & Contracts Comment 

11. Provision of Information and Audit 
Information provision limited to info necessary 
in specific circumstances related to the service. 
 
If an audit is required, govt pays for it 

 
S6.4 of the MA covers much the same thing, 
but with a few other possible demands 
(constitution, certificates of incorporation) 

 
Not much change, but proposed clause 
is slightly less onerous. 

12. Insurance 
Requirement limited to Public Liability and 
possibly professional indemnity (Attach 1) 

 
S17 of DCSI MA also requires personal injury 
and property insurance, director’s and 
officer’s insurance, volunteers insurance, and 
personal accident insurance with minimums – 
and Minister must approve insurer. 

 
Proposed clause requires insurance 
relevant to service, but leaves 
organisational insurance risk decisions 
to the NFP – which is as it should be. A 
big improvement on current contracts. 

13. Liability Limit 
Legalese, but this actually limits NFP liability 
should things go very pear-shaped. 

 
There is no equivalent clause – and therefore 
unlimited liability, but s16 is a broader liability 
clause requiring both parties to indemnify the 
other. 

 
Proposed clause appears much better 
for NFPs, but may want legal advice 
check to compare broader indemnity 
clause. 

14. Intellectual Property 
Ownership is decided on a contract by contract 
basis (Attach 1). 
 
If NFP owns IP, it licences govt to use it. 

 
S44 of Current Master Agreement places 
ownership of IP with government “except as 
otherwise agreed”.  
 
Govt licences NFP to use IP 
 

 
Flexibility as to who owns IP is better 
than existing contract, but why govt 
ownership at all. Govt’s commercial 
contracts give IP ownership to supplier. 
 
Also, if govt does own IP, there needs to 
be a reciprocal clause licensing the NFP 
use of it (as per MA). 

15. Confidential Information 
Reasonable terms with flexibility because 
definition is either party saying something is 
“confidential” 

 
S15 of DCSI MA similar, but definition is longer 
and does not allow NFP to designate 
something as confidential 

 
Proposed clause is simpler and fairer. 



Draft NFP Funded Services Agreement Current Master Agreement & Contracts Comment 

16. Privacy 
Open-ended as it refers to a separate 
government document, and gives some 
investigation rights 

  
In commercial contracts the (same) 
Privacy clauses are in the special 
clausebank, not the main contract. This 
may be preferable if these issues don’t 
apply to all contracts. 

17. Inspection 
Gives govt the right to enter NFP premises and 
investigate operations and interrogate staff, but 
this limited to where there is reasonable 
suspicion of misuse of funds and investigation is 
limited to those issues. 

 
S14 of DCSI MA has similar clauses, but 
broader in that Minister may unilaterally audit 
(ie. no complaint/suspicion) and may exercise 
inspection powers in relation to any review. 
 
S39 of the DCSI MA provides sweeping powers 
of investigation by any vague range of govt 
entities. 

 
Proposed clauses are better. 

19. Dispute Resolution 
Sets out procedure and limits litigation prior to 
actually trying to work it out. 
 
But also covered in clause 36. 

 
S22 of DCSI MA has longer time frames 

 
Clauses look reasonable, but not clear 
how they relate to clauses in DPC 44, 
which outlines a more expansive 
process including DTF – but this may 
apply only to contracting process, not 
the substance of the services.  
However, subject covered differently in 
clause 36 so need to delete one of 
these. 

  



Draft NFP Funded Services Agreement Current Master Agreement & Contracts Comment 

20. Terminating Agreement 
Either party may terminate immediately if the 
other is in breach. 
 
No provision for recouping funds (other than 
through unexpended funds clause). 
 
Either party may terminate for no reason with 
notice period set in individual contract. 
 

 
S23-24 of DCSI MA has similar clauses, but a 
wider reasons for immediate termination. 
 
S23.2 also allows for Minister to require 
repayment of whole of funds (even if spent) 
 
S23.3 of DCSI MA sets 3mths for unilateral 
termination for no reason. 

 
Proposed clauses may be 
better/reasonable, but still allows 
unilateral termination by govt which 
limits planning ability and NFP 
empowerment and length of notice 
required may be different for each 
contract. However, the same is true in 
govt’s commercial contracts. 

21, 22, 23, 25 – 32, 34 Standard Legalese 
Uncontroversial legalese part of all contracts 

  

33. Publicity 
Requires NFP to acknowledge govt funding, 
cooperate with propaganda about the 
Agreement. 
 
Protects NFP advocacy. 

 
S20 of DCSI MA has similar terms, but includes 
ban on NFP using govt’s name (but no 
reciprocal clause). 

 
Proposed clause is an improvement. 

35. Feedback & Complaints 
Requires NCP to establish a complaints 
mechanism and to act on complaints. 

 
S44 of DCSI MA has similar requirements 
expressed differently, and can be over-ridden 
by specific agreements. 

 
Probably mirrors requirements in 
service quality accreditation – but is this 
consistent or a problem? 

36. Dispute Resolution 
Conflicts with clause 19. 

 This or clause 19 need to be deleted – 
outcomes needs to be consistent with 
DPC 44. 

37. ISG 
Imposes ISG obligations, development of ISG 
appendix. 
 

 
S45 of DCSI MA is almost identical. 

 
Query whether this needs to be in the 
main contract or the Special Clausebank 
as it may not apply to all procurements. 



Draft NFP Funded Services Agreement Current Master Agreement & Contracts Comment 

39. Definitions 
Needed to interpret clauses in the contract 

  
Most seem straightforward, but needs 
to be checked. 
Note: IP definition excludes “performers 
rights”. 

 
Examples of things in current DCSI Master Agreement which are not included because they were overly-complex, dubious, redundant, etc: 

 s6.10 open-ended obligation on reporting requirements 

 s13 capital items register (may still be required under accounting standards, but not needed in contract) 

 s15.7 adherence to program specific guidelines 

 s41 disability objective 

 about 23 pages of legal words (plus more in the Service Contracts) 
 
 
  



Special Conditions Clause Bank Current Master Agreement & Contracts Comment 

S3 & S4  - IPP 
For contracts over set thresholds, sets 
requirements for Industry Participation 
Policy which are major contracting 
requirements 

 
Not in MA 

 
Query how the threshold is calculated – is it 
per annum, for the 3 year term of contract, 
or the 3+3+3 contract extensions?  
This may determine how many contracts this 
applies to. 

S5 – Suitability of Persons - Children 
Really long clauses to be implemented when 
children are present – and for all DECD 
contracts. 
 

 
Current “screening” clauses vary, some going 
beyond legislative requirements 

 
One set of rules preferable to different rules 
in different contracts, but content of clauses 
and relationship of proposed clause to 
legislation needs to be checked. 

S6 - Suitability of Other Persons 
Clauses to exclude other non-suitable 
persons and appears to be limited to very 
serious offences/allegations, but is actually 
open-ended at s6.1.2 

  

S7 – Respectful Behaviours 
Replaces the various current “White Ribbon” 
clauses and requires the NFP to agree to 
certain propositions and then imposes open-
ended obligations. 

 
Current contracts have various versions of 
“White Ribbon” clauses which are no more 
clear or acceptable. 

 
This is it – the “worst clause ever” included a 
contract” – see below. 
 

 
Why this is the “worst clause ever”: 

 Zero tolerance is not defined so it is unclear what it means: is a talking to, or a written warning “zero tolerance” – or is it sacking, 
imprisoning or capital punishment of relevant people? 

 The acknowledgement required in s7.1 would require an NFP to have knowledge of every instance of govt dealing with a relevant issue 
to affirm the fact of zero tolerance (not just a policy of zero tolerance) – even assuming we knew what it means. 

 Clauses 7.2 and 7.3 have no real relationship to 7.1. 

 S7.2.2 is open-ended and allows the government to take-over/govern NFP workplaces. 



 There is no reciprocal clause for recourse for NFPs experiencing less than respectful behaviour from govt employees. 

 It is patronising in assuming/implying that NFPs would not have their own policies on respectful behaviours – or that NFPS might hold 
themselves to a higher standard than this policy, or at least there is no acknowledge of the possibility of this. 

 The whole clause, by its insertion in isolation, suggests that men’s violence against women is more important (or more requiring of 
redress) than violence based on race, sexual preference, dis/ability or other issues. 

 
All of the above, with proposed amendments has been put to govt and Crown Law. Yet while many other far more substantives clauses have 
been changed and issues addressed, this one still lives! 
 
  



Draft Grant Agreement Current Comments 

Many Clauses  same as Funded Service 
Contract 

 See comments above. 

5.1 Repayment of Unallocated Or Misused 
Funds 
Penalties for failure to comply with 
agreement, mostly reasonable, but (a) can 
require repayment of a grant already 
legitimately spent 

  
Not sure how this compares to current 
grants, and (b), (c), and (d) seem reasonable. 
But (a) may be disproportionate. 

7.1 Financial Statements 
Financial statements due end of financial 
year, or end of funding 
 
 
7.3 Statements required in ASA compliance – 
if $1m plus, General Purpose accounts 

  
A bit unclear as to definition of financial year 
and what happens when a one year grant 
goes over two financial years – two sets of 
reports? 
 
Check whether General Purpose Financial 
Statements are currently being used, and 
what time-frame is being applied to calculate 
threshold – this may be a significant upgrade 
in reporting requirements. 

10. Intellectual Property 
Implies that IP resides with the NFP, and 
grants rights to usage to govt 

  
Query whether any issues with govt use of IP 
here, or what is scope of moral rights and 
performers’ rights which are excluded from 
Agreement. 

12. Publicity 
Same publicity clause as NFP Service 
Contract, except adds 12.5 which restricts 
use of govt name in marketing. 

  
12.5 probably does not need to be here. If it 
does, there needs to be a reciprocal clause 
limiting govt use of NGO name/brand. 

 


